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L introduction

The United States Environmental Protection Agency (*EPA") hereby submits this
Statement of Position (*Statement”) in response to tha initiation by the Omega Chemical Site PRP
Organized Group ("OPQOG") of formal dispute resolution under the February 28, 2001 Partial
Consent Decree (“Partial CD"), pursuant to which studies and work are being performed at the
Omega Chemical Superfund Site. This Statement, and the supporting documentation enclosed
herewith is filed pursuant to Section XIX of the Partial CD. (The Partial CD (without attachrnents
and PRP signature pages) is enclosed as Exhibit 1.}

EPA agrees with OPOG that formal dispute resolution should proceed under Paragraph
57 of the Partial CD. Consistent with Paragraph 57, EPA has prepared an administrative record,
which will contain all statements of position, as well as the documaentation accompanying this
Statement. The Partial CD provides that, based on the administrative record, the Director of the
EPA's Ragion 9 Superfund Division will issue a final administrative decision resolving the dispute.
Partial CD, § 57.b.

il Background

The Omega site work is being done as a combination of PRP-lead and fund-lead. OPOG
is performing a non time-critical removal action for groundwater, and a soils remadial
investigationfeasibility study in OU-1, under the Partial CD. EPA is doing most of the OU-2 work,
with the exception of instaliation and sampling of some groundwater monitoring wells, which was
dons by another PRP group. Work related to QU-3 includes an indoor air investigation, and is
another obligation of CPOG under an amendtent to the Partial CD.

OPOG has disputed all charges billed under the Response Action Contrast (RAC) by
EPA's contractor, CH2M Hill (“Hill"), claiming that OPOG has inadequate cost decumentation on
which to evaluate: whether the charges are Oversight Costs as defined in the Partial CD;
whether the charges are consistent with the National Contingency Plan (NCP); and whether
accounting errors have been made by Hill.

Although the current dispute refales only to costs from fiscal year 2005-08, EPA has
provided increasingly detailed information to OPOG in support of EPA’s requests for
reimbursement over the past few years. For the 2001-02 and 2002-03 oversight cost bills, EPA
provided a financial cost summary and a brief narrative description of the work performed, In less
detail than the narrative summary portion of the Monthly Status Reports (MSRs) preparad by Hill.
OPOG disputed EPA's 2003-04 oversight bill, requesting additional documentation regarding
RAC costs, including Hill's timesheets. In addition 1o EPA's cost summary, EPA providad the



MSR narrative summaries and EPA’s Staternent of Work for the Operable Unit One (OU-1) RAC
work assignment, detailing further the support Hill provides ta EPA for OU-1 activities. After
receiving these documents, QCPOG paid the 2003-04 bill.

OPQG disputed tha 2004-05 bill in its entirety (Including EPA’s costs), for many of the
same reasons as i now disputes the 2005-06 bill. OPOG complained that the MSR narrative
summaries did not provide the appropriate level of documentation to support the contractor
charges, and that the generality of the work description and the number of persons involved did
not give OPOG enough information as to what was actually done, how much time was spent, and
other details necessary to evaluate whether the charges were properly considered Oversight
Caosts under the Partial CD. OPOG again requested Hill's timesheets. OPOG also complained
that EPA charges were not adequately supborted. Alter EPA and OPOG met to discuss the bill
and resoive the dispute, EPA provided complete MSHSs for three months, and offered to provide
MSRs for the remaining nine months if OPOG desired.’ After reviewing the complete MSRs,
OPOG asked EPA to provide the narrative summary and Report 1 from each MSR for the entire
bii?ihg period. EPA complisd with this request, and OPOG paid the 2004-05 bili.

The present cost dispute arose after EPA sent OPOG a letter on November 28, 2006,
requesting payment of the 2005-06 oversight costs, along with EPA's itemized cost summary,
which is the cnly documentation required by the Partial CD. With that letter, EPA also enclosed
the narrative summary from each MSR for the billing peridd. in order 1o facilitate OPQOG's
payment of the 2005-06 costs. In that cotrespondence, and in communications with OPOG since
then, EPA has maintained its position that it is not required under the Partial CD to provide any
portion of the MSR. {The November 28, 2006 letter and attachments are enclosed as Exhibit 2.)

On January 8, 2007, in a lelter to Bruce Gelber of the U.S, Department of Justice (DOJ)
and Keith Takata of the EPA, OPOG notitied EPA that it was disputing Hill's costs because it had
not received sutficient documentation to support these costs. (Exhibit 3). OPOG requested
supporting dosumentation for Hill's work, “in the form of time shests or other documentation
showing what work was actually done, who did the work, when the work was done, tasks
performed, time spent and hourly rates.” This letter also initiated the “informal negotiation pericd”
under the Partial CD (Paragraph 55). During the informal negotiation period, in the interest of
resolving the dispute with OPOG, EPA offered to again provide the Report 1 sections from the
MSRs, ralating to the 2005-06 costs, in a letter to OPOG’s counsel, Leslie Schenck, on January
25, 2007. (A copy of this letter and attachments is enclosed herewith as Exhibit 4.) In that letter,

' The MSRs prepared by Hill-consist of a narrative summary, an Remized “Rapart 1" (“Work Assignmont - Task Leval
Specilic Detail Report™), *Report 1A" ("Work Assignmant Supplemental Delail Report™), *Report 2T ("Current Month and
Curnulative Status Report”), *Report 3T" (*Varlance Based on Extended To-Uate Raport), and Standard Form 1035
{*Public Voucher for Purchases and Setvices Other Than Personal®).
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EPA also provided a sampie of a Hill timesheet to demonstrate the nature and type of information
that can ba expected 1o be included on such timesheels, since it was apparent that OPGG might
believe that Hill's electronic timashests contained detailed descriptions of employee tasks.

In its January 25, 2007 lstter, EPA offered to extend until February 12, 2007 the informal
negotiations period, which was due to expira under the Partial CD on January 28, 2007. The
parties later extended the informal period until February 26. Subsequently, EPA granted OPOG's
request to extand the period another week, until March 5, 2007. On March 12, CPOG submitted
its Statement of Position. {Exhibit 5).

EPA has made several efforts to resalve the current dispute. Communications betwean
the parties include various telephone calls between OPOG's and EPA's counssl, including &
conference call on February 5, 2007 betwaen OPOG's counsel, Leslie Schenck and Keith
Millhouse and EFPA’s Steve Berninger, Thanne Cox, and Chris Lichens, as well as Karl
Fingerhood with the DQJ. On February 6, OPOG asked EPA to provide the details of Hill's
quality assurance/quality control process, and EPA's review of Hill's bills. EPA's amall
rasponding to OPOG's request on February 12, 2007 {(and attachment thereto) is enclosed as
Exhibit 6. in response to OPOG's requast for them, and in the hopa that it would resalve the
current dispute, EPA mallad to OPOG the MSR Report 15 for the entire 2005-06 billing period,
after OPOG agreed to maintain their confidentiality.?

As explained in further detail in this Statement, OPOG is required by the Partiai CD to
pay oversight costs thereundsr. EPA has provided OPOG with even more documentation
ralaiing to the 2005-06 costs than what Is required by the Partial CD. In addition to tha cost
summary EPA customarily encloses with its request for payment of oversight costs, ERA has
pravided OPOG with the narrative summary and Repott 1 sections of the MSHs that Hill
prepares. EPA has a process for determining whether Hill charges are adequate, and has
followed that process. Moreover, EPA’s process comports with government contractor
requirements. EPA provided to OPOG all documents upen which EPA relies. QOPOG has asked
for “underlying timesheets . . . along with the hourly and cost information supporting thase bilis”.
OPQG Statement at p.7. This documentation is above and beyond that which EPA typically
requires from its contractors. Significantly, the “information supporting” Hill's timeshests is not
something that Is compiled by Hill in its ordinary course of business, or in the case of the 2005-06
costs. The burden of providing timesheets cutweighs any benefit of providing them. Accordingly,

* Bacausa these documents have already been provided to OPOG, and due to thair sensitivity, these Report 1s are not
baing enclosed with this Statement. They will be made available under separate cover 1o the Direcior of tha EPA's
Ragion 9 Superund Division, the-administrative decision maker in this matter,
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QOPOG's assertion that a swift resolution of the dispute can be achieved if EPA provides the
timesheets and other supporting information is inacourate.

EPA’s position is strongly supported by case law, which makes it abundantly clear that
additional cost documentation is not raquired under the NCP (or under the Partial CD, which
defines Oversight Costs with reference to the NCP). Innumerable courts have held that EPA, to
prove what it spert on an activity, does not have 10 prove the accuracy of the contractor's costs
for which EPA was billed. Rather, EPA must show only that it tasked the contractor to perform
response (or, in this case, oversight) actions, that EPA received a bill for those actions, and that
EPA paid it. However, in addition to unanimous legal support on this issue, there are also
numerous practical reasons why EPA should not be required to provide additional information. -
Thase legal and practical reasons are discussed at length below.

18 EPA is not required 1o provide Hill's timesheets or any underlying hourly or cost
information supporting these bills,

A. EPA has provided to OPOG cost documentation adequate and sufficient for
OPOG to evaluate whether the 2005-06 oversight charges are Qversight
Costs under the Partial CD, the NCP, and case law, and whether there are
accounting errors that OPOG could challenge.

OPOG argues that it cannot evaluate the reasonableness of the oversight charges
“without more substantive documentation from Hill, as to the detailed activities each person
engaged in, the dates they undertook such activities, the time each activily reguired, the number
of employees asked to work on each activity and their hourly rate”. OPOG Statement at p.10.
Before even considering what is required by the Partial CD, NCP and case law, it is noteworthy
that, with only one minor excaption explained below, OPOG already has the information it
raquests.

The MSRs contain: the name of the employse who parformaed the work in question; the
month in which tha specific task was performed; a description of that task; the number of hours
spent an the task by that individual; the hourly rates of the employee; and the dollar amount billed
to the task. The only infarmation not communicated by the MSHs is the number of hours an
individual spent on the Omega matter on any particular day withinthe month in which the charge

was billed.
B. OPOG is not entitled to any additional information (e.g., timesheets) under
the Partial Consent Decree between the partles.

The Partial CD (Paragraph 44) requires EPA to provide 2 “Regionally Prepared ltemized
Summary Report which includes direct and indirect costs incurred by EPA and its contractors,



and a DOJ prepared cost summary which reflects costs incurred by DOJ and its contractors, if
any, on a periodic basis.” Although this. Summary Report is not further defined in the Partial CD,
EPA’s standard itemized cost summary, in and of itself, constitutes a Regionally Prepared
ltemized Summary Repornt. (See Exhibit 2). Of course, as described abave, EFPA has provided
far more than this cost surnmary.

The Partial CD does not require the provision of MSRs or timesheets, and OPOG has not
argued that it does. In effect, by demanding timesheets (after EPA provided MERSs in an effort to
resolve the dispute), as well as underlying hourly or cost information supperting ths timeshaets,
OPOG is attempting to rewrite the terms of that agreement.

EPA strongly disagrees with OPOG's implication that oversight costs have not been
itemized. EPA's cost summary iterizes oversight costs. The MSR narrative summary and
Report 1s, provided to resolve this dispute, itemize costs In aven more detail. Even a cursory
raview of them demonstrates this. For example, the May 2005 Report 1 contains line item entries
tor each of the following: 'diract labor (professional), direct labor (clerical), other direct costs,
travel, computer, equipment, subpool, insurance premium, and indirect costs (inciuding fringe,
overhead, and general and administrative costs). EPA’s cost summary and the MSR sections
OPCG pdSsesses is mora than sufficient for OPOG to determine that oversight costs have been
properly charged.®

C. OPOG is not entitled to any additional information -~ Le., timesheets or
underlying hourly or cost information -- under the NCP or case law.

OPOG must reimburse the United States for “Oversight Costs” incurred by the United
States in connection with the work done pursuant 1o the Partial CD “not inconsistent with the
[NCPL" Partial CD, ) 44. Accordingly, the NCP is directly relevant to what is meant by Oversight
Costs, and what type of documentation is required to substantiate them. The NCP requires that
EPA:

“shall complete and maintain documentation to support all actions taken under the
NCP and to form the basis for cost recovery. In general, documentation shall be
sufficient to provide the source and ¢ircumstances of the relsase, the identity of
responsible parties, the response action taken, accurate accounting of federal,
state, or private party cosls incurred for response actions, and impects and
potential impacts to the public health and welfare and the environment.” 40 C.F.R.
§ 300.160{a)(1) (2008} (emphasis aclded}.

? Itis not clear what OPOG means to imply by desaribing the MSR as "highly massaged”. OPOG Statemsnt at p.7. The
narralive summary portion of the MSR provides jusl that - a summary of activities from the then-current and following
month. ;
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Courts intarpreting the question of consistency of cost documentation with the NCP have
consistently rejected the notion thal any particular document or type of document must be
provided in order for cost documentation to be adequate. Courts have merely required that the
documentation be “adequate” or “sufficient” to support the cost claim. See, e.g.. United States v.
W.R. Grace & Co., 280 F. Supp. 2d 1149, 1179-80 (D. Mont. 2003) (aff'd by United Stales v.
W.H. Grace & Co., 429 F.3d 1224 (8th Cir. 2005)) {*{The NCP] does not establish prescriptive
standards for the content of cost documents”; it “requires only that 'in general’ documentation he
sufficient to provide an accurate aocouming of costs incurred."); United States v. Chrysler Coip.,
168 F. Supp. 2d 754, 769 (N.D, Ohio 2001) {holding that NCP “does not contain any specific
standards concerning the documentation of costs”™). In Chrysler, the court held that contractor’'s
invoices, which broke down expenses into eight general categories such as labor, travel and
subsisterce, were sufficiently specific standing alone to meet the requirements of the NCP, in
spite of contractor's failure to provide “project daily summaries, project daily details, reimbursable
travel and subsistence logs, contractor personnel reports, equipment usage log's, and
subcontractor reports., .. Ibid.

Several courts have examined the need to provide the very type of documentation OPOG
seeks. QPOG's attempts to distinguish these cases from the current cost dispute are unjustified.
Contrary to CPOG’s assertion in its Statement, these cases are directly ralavant to the current
dispute. Courts have frequently found cost documentation to be adequate and sufficient, even
where there is no indication in the case that timesheets were provided. See, 6.g., United Stafes
v. Findstt Corp., 220 F.3d 842 (8th Cir. 2000) {upholding summary judgment for EPA on CERCLA -
response costs where *EPA submitied thoroughly detailed cost summaries, supporting data, and
other compatent evidence to support its claim for recovery of response costs); Unfted States v.
Chromalloy American Corp., 158 F.3d 345, 352 (5th Cir. 1998) (government agencies’
documentation of costs was sufficiant where it submitied “detailed cost summaries supporting its
oversight expenses”); Unifted States v. Hardage, 982 F.2d 1436 (10th Cir. 1992) (characterizing
as “extensive documentation” affidavits of various EPA and DOJ employees charged with
accumulating the cost data, which “were supported by summaries of cost data accumulated in
connection with the Hardage site, and the source of that data”). In none of these cases was the
presence of timesheets noted by the court.

The issue cutrently belore the Director was also considered in a recent California district
caurt case, State v. Neville Chem. Corp., 213 F. Supp. 2d 1134, 1139 {(C.D. Cal. 2002), in which
the court specifically held that information identical to that sc}ught by CPOG was net required to
be provided. Neville argued that the timeshsets prepared by employass of the California
Deparimaent of Toxic Substances Control (“DTSC*) failed to provide adequate detail of actual



services pertormed because project activity codes used to designate DTSC site-related functions
were 100 general to allow one to determine what specific employes activity was heing
documented. The court stated:

“The thrust of Neville's argument is that DTSC’s time sheets do not provide a

spacific description of exactly what task an employee was engaged in at a

particufar time on the Neville site. However, Neville has not cited any case:

where a specific description of exactly what task the employee performed at a

particular time was held to be required by 40 C.F.R. § 300.160{a}(1)." Emphaxsis

added. lbid.

A recent unpublished United States District Court opinion {(Eastern District of California)
also addressed whether EPA providad adequate cost documentation to support EPA’s
contractor’s response costs. See U.8. v. Atlas Corp., No. CIV F 92-5373 OWW (E.D. Cal. Sept.
6, 2000). {A copy of this decision has been enclosed as Exhibit 7 herewith.) The court
specifically addressed the alleged lack of information supporting the charges of Ecology &
Environment (“E&E”) and E&E’s subcontractor. Despite the fact that the supporting
documentation was limited to three invoices to prove payment (and no work-psriormed
documents were provided by EPA for E&E's subcontractor’s bill), the court awarded EPA its full
outstanding costs. The court based its decision on a declaration from an EPA employee, who
stated that £&E does not normally receive supporting documentation for its condractors’
subcontractors’ work, and on the fact that E&E certlfied the costs incurred by the subcontractor,
fd. at 13. “To require the EPA to provide documentation it normaily does not require for itself, and
which is normally kept in the possession of its contractor, E&E, is overly burdensome, and not
required by the Consent Decree.” Id. at 13-14. The court also noted that E&E “certified the costs
contained in their bill (including those of the subcontractors) were accurate and were incurred in
connection with the {operable unit].” Id. at 14. This certitication is very similar to Hill's certification
of its invoices (see infra discussion, Section II.E), '

Although OPOG implies that case law does not address contractor oversight costs (as
cpposed to cost racovery by agencies), it offers no rationale for distinguishing the two. Several of
the cases noted herein would strongly suggest there is no such basis; they specifically address
contractor costs, as well. See, e.g., United Siates v. W.R. Grace & Co., 280 F. Supp. 2d 1149,
1167 (D. Mant. 2003) {noting that EPA’s direct costs at Issue in the case include the cost of
contractors performing work at the site); United States v. Findstt Corp., 220 F.34 849 (Bth Cir.
2000) (noting progress reporis fraom contractors was among the cost documentation provided);
United States v. Chrysler Corp., 168 F, Supp. 2d 754, 769 (N.D. Ohio 2001} {involving
contractor’s invoices that broke down expanses into eight general categories);
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The oversight costs at issue in this dispute are simply a subset of United States response
cosis, which are to be paid by consensual agreement, rather than as a resuit of adjudicated
liability. Many courts have considered the guestion of what documentation suffices to establish
the amount ¢f response costs incurred, both as a general matter of proot and accounting, as wsll
as with respect lo the cost documentation provisions of the NCP. These cases are unanimous
that the cost summaries generated by EPA’s accounting system, which are underlaln by
dacumentation of the project manager's approval of contractor invoices resulting from
performance of requirad tasks, demonstrate that response costs were incurred and that EPA paid
such costs to contractors, without the need to resort to any of the contractor's own documentation
of the costs the contractor incurred in performing its conlractual obligations.

In any everit, EPA has done more in the instant dispute, by providing such contractor
documentation. The cost summaries, along with the MSR sections already provided to OPOG
are squarely within the type of documentation that is consistent with the NCP, and OPOG has no
right to additional documentation.

D. EPA should not be required to provide the timesheets OPOG requests,
because the benefit of providing the timesheets Is greatly outweighed by
the burden upon the agency.

1. Hill's timesheets would provide extremely limited information.

As rioted above, the only additional piece of inforrnation that OPOG will be able to glean
irom reviewing Hill's weekly timesheets is the understanding of what particular day a Hill
employee billed the hours that are already accounted for in both the narrative summary and
Report 1 sections of the MSR. (OPOG can already discern the month in which that employee
performed the work in quastion.) According to Hill, its employees somestimes make notations on
their timesheets or elsewhere to assist them in the monthly preparation of the MSR, although this
is neither a reguired nor custorary practice. These notations, because they are incorporated into
the MSH, are already in the information package OPOG possesses.

2 Qther than timesheets, there is no other time entry information Hill
employees. compile.

Hill does not require its employees to compile any other underlying data pertaining to
timesheets in the regular course ot business. Hill employees are asked to enter thelr time into the
electronic time entry system on a daily basis. When employees are in the field, they may make
notations in a field log or in a separate notebook to ensure accuracy in recording their time.

Other employees may decide not to do s0; they simply enter their time into Hill's electronic
timekeeping system. In any event, OPOG’s assertion that “EPA could easily and immadiately

-11-



resolve this matter by requiring Hill to provide to OPOG the underlying timesheets . . . along with
the hourly and cost information supporting these bills” is inaccurate. OPQG Statement at p.7.
There is no such underlying information gathered by Hitl.*

3. The burden on EPA greatly outwelghs the minimal additional
information provided by timesheaets.

This Statement may not be the proper farum for EPA to opine on how cost-affective it
would be for OPOG to annually review all of Hill's timesheets in the hope that OPOG can leam
something additional related to a Hill employee’s work; however, it is imperative that the burden
upon EPA tfrom providing the timesheets be fully considered. Although OPOG suggests that EPA
would not have to do anything further than reduim Hill to provide the timesheats, in raality, the
agency's statutory responsibilities would necessitate a review of each timesheet to determine
whether there is confidential information that needs to be redacted or that should not be revealed
even under a confidentiality agreernent, such as employeefs social security nurnber or other
personal privacy information.

Because EPA does not currently receive or review Hill's individual timesheets, this would
be a significant increased burden on the agency's employees’ time. An even greater concern
would be that, by providing contractor timesheets or other “underlying® background information
prepared by Hill, & precedent would be set, atter which othar PRP groups could seek a similar
privilege. EPA could be exposed ta future chalianges under axisting consent decrees, or
arguments when negotiating consent decrees, that EPA must make contractor limeshgets or
other contractor documents available. For purposes of raglonal and national consistency, and in
the interest of spending agency time and money on cleaning up contaminated sites, rather than
on needlessly revleWing cost docurnsntation, EFA should not be required to coliect and review
Hill's timesheets or provide them to OPOG.

E. - There are several quallty assurance controls in both Hill’s and EPA’s
review of Hill's costs, which greatly reduce the need for the provision of
timesheets.

Therg are built-in protections that help ensure that contractor and EPA costs are
accurately recorded, and that greatly diminish the need for further documentation. In an email o
OPQG, EPA summarized Hill's internal quality asswrance process, and EPA’s review of Hill's
bills, both of which ensure the accuracy of Hi's blils and sateguard against accounting arrors, As
describad in the February 12, 2007 email (Exhibit 6):

* For the roasons discussed in this Statement, indlvidual employees' fiald logs ar other wark papers an which thay may
have noted a task or timeframa for the task perdormed are cleardy not information that is legally required.
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‘Hill's s)mployees complete electronic timeshests on a weekly basis, which are
reviewed and approved by that employee's supervisor, also on a weekly basis. .

At the end of each billing cycle {i.e., the end of each month), preliminary invoice
data are collected and are reviswed by a project accountant assigned to the
contract. The data are uploaded to an internal contract website, organized by
work assignment and task/subtask. The site manager is notified when the data
are uploaded, who then reviews the charges. The contract administrator also
reviews the data at this time. [f any inaccurate or questionable charges are
identified, appropriate measures are taken (e.g., data could be transferred to the
correct project, if nacessary, or held for further investigation}.

wWhen the data are ready lor the final invoice, another notice is sant to the site
manager, who again reviews lhe data, and prepares the monthly status report
(MSR). in preparing the MSR, the site manager explains and incorporates all
charges except those in the office staff and clerical categories. |f mistakes are
identified after the final invoice data is uploaded 1o the website, a notation is
made m the MSR that the time/charges will be corrected/adjusted on the next
invoice.”

In addition, Hill certifies each invoice under the RAC, specifically certilying "that all
naymaents requested are appropriate and in accordance with the agreement set forth in the
contract; that payments have been made to all construction subconiractors from previous
payments, and that timely paymenis will be made from proceeds coverad by this certification.”

However, an even larger framework for ensuring the accuracy of contractor costs is in
place. Before beginning any wotk assignment, EPA contractors submit work plans with initial
astimataes of hours and costs required to complete gach task. The EPA project manager reviews

OPCG, inits Statement of Position, stated ~... it I unclear from tha above dascription how Hill identifies ‘inaccurate or
guestivnable charges’ and what measures Hill takes o fix any problems it may find.* OPOG also stated that it was
“unclear what ‘further invastigation’ entails and who does such furthar investigation.”

Hill may identify “inaccurate or questionable charges” in various ways. One such way occurs when the contract
administrator ravigws data that has been uploaded to Hill's intemal website. The administrator may notice, for example,
that there are hours inappropriately charged 1o a sublask (e.g., because the wovk under that subtask was already
complete the prior month). Altemalively, the administrator may notice that a particular smployea Is charging 1o tha wrong
subtagk, of that there are shipping charges on a task that has no labor charges to dats.

I such casaes, the administrator contacts the site manager and the preject accountant, describing the charges in question
and the reason why the administrator believes an error has ocgured, The site manager may know whether or not such
charges are cotrect, ar miay need to invastigata those specific charges further (e.g., by speaking 1o an empioyee about
howues charged ar requesting copies of source documents for non-tabor charges). The ultimate fate of the time entry
dopends on whether thére was an-error and, I¥ there was, what kind of error. The employea’s hours may be moved to the
voerect sublask or ta a differant work assignmaent, or the administrator and project accountant may be informed that the
emgloyee’s time was actually expended, bul that the houts ware on a timesheet that was submitted lats,

If & transfer of time within the same project was requited, the project accountant would prepare a journal entry and move
the time charged to the corpet subtask. If a fransier 1o a different project was required, the project accountant would
forward the site manager's transfer request (which would also include an approval from the applicable ampleyes) to the
site manager tor the different project, 10 gain that site manager's approval via reply ermail. The actounting supervisor
wouid then review and approve. the corraction, and a journal sntry would compiste tha transfor. Attematively, If the time
had been sntered 1o the wrong project, and that different project was not an EPA prodect, the charge would be held {and
not invoiced) If the site manager for the nan-EPA pécject was not available to provide appeoval for the requested transfer.
Utimately, the time would be transferrad to the apprapriate account.
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the MSRs that Hill submits to EPA each month and also has frequent discussions with Hill
{primavrily the Site Manager) regarding the work that Hill does. The project manager reviews the
MSRs and associated monthly invoice for the particular work assignment to insure that the actual
work performed and costs incurred for each work assignment (including the personne! involved
and heurs billed) are appropriate and consistent with the schedule and budget that previously
was developed. In so doing, the project manager reviews and determines the progress and
status of each task towards its cbjactive, raviews total expenditures for the current period, and
estimates for the succeeding pericd. Any individual charges that significantly daviate from the
astimates in the work plan budget would be a cause for a closer evaluation by the project
manager. At the end of billing period, EPA accounting personnel compile the financiat cost
summary, which is ultimately forwarded to the EPA Region 9 Superfund Division’s cost recovery
group for a page-by-page review to verify that the information is ¢onsistent with the costs and
services daescribed in the work-parformed documentation. The project manager and site attomey
also review the cost summary to ensure that it contains the appropriate sits and, in this case,
operabia unit costs. EPA's internal contract review was previously summarized in a letter to
OPOG on April 13, 2005 (see Exhibit 8).

In addition, for alt EPA contracts, government contractor requirements, including audits,
provide a further systemic assurance that contractor costs are accurately recorded, and serve as
a deterrent to EPA contractors that may consider inappropriate billing practices. The Office of
inspector General and General Accountability Office audit contractor practices on a periodic basis
to ensure against fraud and defects in contractors’ billing practices. The mere fact that Hill is
subject to audit reduces the risk of fraud and provides incentives to Hill for accurate bills.

Finaily, EPA disagrees with OPOG that the cost reimbursement system is fauity because
EPA has no.incentive o scrutinize the bilis that OPOG, rather than EPA, pays. On Fund-lead
cleanups, EPA utilizes a system that is the same as the system in place for bills paid by PRPs.®

iV, Conclusion

OPOG is required by the Partial CD to pay oversight costs thereunder. EPA has
provided OPOG with even more documentation than what is required by the Panliai CD; the

® EPA also takes issue with OPOG's characterization of response costs as “unreasonably high™, a
characterization it does nothing to substantiate. OPOG polints out that contractor oversight costs have
“nearly doubled” from the 2003-04 billing period, but faills to mention that the acope of work has also
significantly increased. During the 2004-06 billing period, OPOG conducted an indoor air investigation,
groundwaler irivestigation and corresponding Engineering Evaluation/Cost Analysis (EE/CA}, and a vadose
zone Ramaedial Investigation (RI) simultaneously; the Indoor air investigation and EE/CA were iniliatad
during the 2004-2005 billing period. The 2005-08 billing period Included each of these activities or a
supplemental activity,. OPOG has catsgorically stated, and EPA agmes, that these activities are afl within
the scope of the Partial CD. For thoge reasons, the incraase in EPA’s versight bill refative 10 the 2003.04
bill is neither unreasonable, nor should it have been urexpected.
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documentation provided is more than adequate to verify the accuracy of the 2005-06 charges.
EPA has a process for determining whether Hill charges are appropriale, and has followed that
procass for the 2005-06 ovearsight bill. Contrary 1o OPOG's statemerit, EPA independently
reviews all available contractor information to determine if accounting or other errors have been
made. £PA has provided to OPOG all documents upon which EPA relies, and all documents that
Hill reqularly compiles. This documentation is above and beyond that which EPA typically
requires from its contractors, and is adequate under the NCP and case law. Becauss the burden
of providing timesheets outweighs the benefit of providing them, and because EPA is not required
1o provide them, the Director of EPA’s Region 8 Superfund Division should deny OPOG’s reguest
that EPA provide them.

DATED this 26th day of March, 2007

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

PR S
eyt
Y

Stephen D. Berninger
Assistant Regional Counse!
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CHEMICALS, INC.; A‘LCOA INC.;
ALLIEDSIGNAL, INC. (now kuoWn as
HONEYWELL INTERNATIONAL, INC.);
ALPHA THERAPEUTIC CORPORATION'

APPROPRIATE TECHNOLOGIES
ARLON ADHESIVES & FILM;

PRODUCTS CORPORATION; AVERY
DENNISON CORPORATION‘ BASF
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LOIS SCHIFFER

Assistant Attorney General

Environment & Natural Resources Division
United States Department of Justice

KARL J. FINGERHOOD

Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, D.C. 20044

Telephone:  (202) 514-7519

Telefax: (202) 514-2583

SFUND RECORDS CTR

1110-00193

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
. :

ABEX AEROSPACE DIVISION and PNEUMO-ABEX

CORPORATION; AIR PRODUCTS AND CHEMICALS,
INC.; ALCOA INC.; ALLIEDSIGNAL, INC. (now known

as HONEYWELL INTERNATIONAL, INC.); ALPHA
THERAPEUTIC CORPORATION; APPLIED MICRO
CIRCUITS CORPORATION; APPROPRIATE
TECHNOLOGIES 11, INC.:. ARLON ADHESIVES &
FILM; ARMOR ALL PRODUCTS CORPORATION;
AVERY DENNISON CORPORATION; BASF
CORPORATION; BAXTER HEALTHCARE
CORPORATION; BOEING NORTH AMERICA. INC,;
BONANZA ALUMINUM CORP.: BORDEN. INC.;
BOURNS. INC.; BROADWAY STORES, INC.;
CALIFORNIA DEPT. OF TRANSPORTATION;

CALSONIC CLIMATE CONTROL. INC. (now known as

CALSONIC NORTH AMERICA. INC.); CANON
BUSINESS MACHINES. INC.: INTERNATIONAL
PAPER COMPANY: WASTE MANAGEMENT, INC,;
UNITED DOMINION INDUSTRIES; CITY OF LOS
ANGELES, DEPARTMENT OF AIRPORTS; CITY OF
SANTA MARIA; COUNTY OF LOS ANGELES;
CROSBY & OVERTON. INC.; DATATRONICS
ROMOLAND. INC.: DEUTSCH ENGINEERED
CONNECTING DEVICES/DEUTSCH GAV;

DISNEYLAND CENTRAL PLANT; DOW CHEMICAL

COMPANY: FHL GROUP; FIRMENICH

INCORPORATED; FORENCO, INC.; GAMBRO, INC.;

GATX TERMINALS CORPORATION; GENERAL

DYNAMICS CORPORATION; GEORGE INDUSTRIES;

GOLDEN WEST REFINING COMPANY; GREAT

Vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvuvvvvv

NOTICE OF LODGING OF
CONSENT DECREE

Civil No:
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WESTERN CHEMICAL COMPANY; GSF ENERGY,
L.L.C. (successor to GSF ENERGY. INC.);
GULFSTREAM AEROSPACE CORPORATION;
HEXCEL CORPORATION; HILTON HOTELS
CORPORATION; HITACHI HOME ELECTRONICS
(AMERICA), INC.; BP AMERICA INC.; HONEYWELL
INTERNATIONAL INC.; HUBBEL INC.; HUCK
MANUFACTURING COMPANY (by its former parent
Federal Mogul Corporation); HUGHES SPACE AND
COMMUNICATIONS COMPANY; HUNTINGTON
PARK RUBBER STAMP COMPANY;,
INTERNATIONAL RECTIFIER CORPORATION; JAN-
KENS ENAMELING COMPANY; JOHNS MANVILLE
INTERNATIONAL, INC.; K.C. PHOTO ENGRAVING
CO.; KESTER SOLDER DIVISION, LITTON SYSTEMS,
INC.; KIMBERLY CLARK WORLDWIDE, INC.;
KOLMAR LABORATORIES, INC.; LOS ANGELES
COUNTY METROPOLITAN TRANSPORTATION
AUTHORITY; LOMA LINDA UNIVERSITY; BRITISH
ALCAN ALUMINUM, P.L.C.; MATTEL, INC,; °
MAXWELL TECHNOLOGIES, INC.; THE MAY
DEPARTMENT STORES COMPANY; McDONNELL
DOUGLAS CORPORATION a wholly owned subsidiary of
the BOEING COMPANY; MEDEVA
PHARMACEUTICALS CA. INC. (fk/as MD
PHARMACEUTICAL INC.); METROPOLITAN WATER
DISTRICT OF SOUTHERN CALIFORNIA; MICO INC.;
MINNESOTA MINING AND MANUFACTURING
COMPANY; QUALITY CARRIERS INC. (fk/a
MONTGOMERY TANK LINES, INC.); NI INDUSTRIES
(a division of TRIMAS, a wholly owned subsidiary of
MASCO TECH); NMB TECHNOLOGIES CORP.;
OHLINE CORP.; OJAI MANUFACTURING
TECHNOLOGY, INC.; SIEMENS MEDICAL SYSTEMS,
INC.; PACIFIC BELL TELEPHONE COMPANY;
PACIFIC GAS & ELECTRIC CO.:. PIONEER VIDEO
MANUFACTURING INC.: PRINTED CIRCUITS
UNLIMITED; NELLCOR PURTIAN-BENNETT; LONZA
INC.; QUEST DIAGNOSTICS CLINICAL
LABORATORIES. INC. (f/k/a BIO SCIENCE |
ENTERPRISES): RATHON CORP. (f/k/a DIVERSEY
CORP.); RAYTHEON COMPANY: REGENTS OF THE
UNIVERSITY OF CALIFORNIA: REICHHOLD INC,;
REMET CORPORATION: RESINART CORP,;
ROBINSON PREZIOSO INC.:. ROGERS
CORPORATION: SAFETY-KLEEN SYSTEMS, INC.
(f/k/a SAFETY-KLEEN CORP.). SCRIPTO-TOKAI
CORPORATION: SHELL OIL COMPANY; THE
SHERWIN-WILLIAMS COMPANY; SIGMA CASTING
CORPORATION (now known as HOWMET ALUMINUM
CASTING. INC.): SIGNET ARMORLITE, INC.;
SOUTHERN CALIFORNIA EDISON CO.; SOUTHERN
PACIFIC TRANSPORTATION CO. (now known as
UNION PACIFIC RAILROAD COMPANY); HARSCO
CORPORATION; BHP COATED STEEL CORP.;
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TELEDYNE INDUSTRIES INC.; TELEDYNE
TECHNOLOGIES INCORPORATED; TENSION
ENVELOPE CORP.; TEXACO INC.; TEXAS
INSTRUMENTS TUCSON CORPORATION (f’k/a
BURR-BROWN CORP.); TITAN CORPORATION;
TODD PACIFIC SHIPYARDS; TREASURE CHEST;
PACIFIC PRECISION METALS, INC.; UNION OIL
COMPANY OF CALIFORNIA; UNITED PARCEL
SERVICE, INC.; UNIVERSAL CITY STUDIOS, INC.;
VAN WATERS & ROGERS INC. and VOPAK
DISTRIBUTION AMERICAS CORPORATION (f’k/a
UNIVAR CORPORATION); VERTEX MICROWAVE
PRODUCTS, INC. (fk/a GAMMA-F CORP.);, WALT
DISNEY PICTURES AND TELEVISION; WARNER-
LAMBERT COMPANY; WEBER AIRCRAFT;
WESTERN METAL DECORATING CO.; YORK
INTERNATIONAL CORPORATION; YORT INC. (f/k/a
TROY LIGHTING, INC. - TIFFANY DIVISION);

St e ot S St St St “ast et S ‘st St Nt cpt st “cxt’ “apt” "t e s’

Defendants.

. NOTICE OF LODGING OF CONSENT DECREE

The Unitéd States of America, by authority of the Attorney General of the United States and
through the undersigned attorneys, are today lodging a Consent Decree. The Consc;,nt Decree
resolves the liability of the above-named defendants under Sections 106 and 107 of the
Comprehensive Envirénmental Response, Compensation, and Liability Act of 1980 ("CERCLA"),
42 U.S.C. §§ 9606 and 9607, as amended, and Section 7003 of the Resource Conservation and

Recovery Act, 42 U.S.C. § 6973, as alleged in the complaint filed in this matter.
The United States respectfully states and requests the following:

i A Consent Decree, signed by the United States and the above-referenced

defendants is submitted today for lodging only:;

ii. Pursuant to Section 122 of CERCLA, 42 U.S.C. § 9622, and 28 C.F.R.
§ 50.7, before entry of the Consent Decree, the Decree is lodged with the

Court, and notice of lodging is published in the Federal Register;
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iii. 28 C.F.R. § 50.7 further provides that the United States not move for entry
of the Decree until the close of the public comment period, in order to allow

opportunity for public review and comment;

iv. If, upon completion of the public comment period, the United States
continues to consent to the proposed judgment, as contained in the Decree,

the United States will move for final approval of the Consent Decree;

WHEREFORE, the United States respectfully requests that this Court receive the Consent
Decree for lodging only, and that it abstain from acting upon the same until the time for public

comment has expired and the United States has moved for entry of the Consent Decree.

DATED: November ﬁ__, 2000
Respectfully submitted,
FOR THE UNITED STATES OF AMERICA

LOIS J. SCHIFFER

Assistant Attorney General

Environment & Natural Resources Division
U.S. Department of Justice

Washmgton, D.C. 20530

J[ JL Jj//blﬂ»/iy/ni‘f’

KARL J. FINGERHO
Trial Attorney

Environmental Enforcement Sectién
Environment & Natural Resources Division
OF COUNSEL.:

DAVID RABBINO

Assistant Regional Counsel

Environmental Protection Agency

75 Hawthorne Street .

San Francisco, CA 94105 -
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LOIS SCHIFFER

Assistant Attorney General

U.S. Department of Justice

Environment & Natural Resources Division

KARL FINGERHOOD

Trial Attorney :

U.S. Department of Justice

Environment & Natural Resources Division
P.O. Box 7611

'Washington, D.C. 20044-7611

Telephone: (202) 514-7519

Telefax: (202) 514-2583

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
' WESTERN DIVISION

UNITED STATES OF AMERICA; .
Plaintiff,
V.

ABEX AEROSPACE DIVISION and PNEUMO-
ABEX CORPORATION; AIR PRODUCTS AND
CHEMICALS, INC.; ALCOA INC.;
ALLIEDSIGNAL, INC. (now known as
HONEYWELL INTERNATIONAL, INC.);
ALPHA THERAPEUTIC CORPORATION;
APPLIED MICRO CIRCUITS CORPORATION;
APPROPRIATE TECHNOLOGIES I1, INC.;
ARLON ADHESIVES & FILM; ARMOR ALL
PRODUCTS CORPORATION; AVERY
DENNISON CORPORATION; BASF
CORPORATION; BAXTER HEALTHCARE .
CORPORATION; BOEING NORTH AMERICA,
INC.; BONANZA ALUMINUM CORP.; BORDEN,
INC.; BOURNS, INC.; BROADWAY STORES,
INC.; CALIFORNIA DEPT. OF
TRANSPORTATION; CALSONIC CLIMATE
CONTROL, INC. (now known as CALSONIC
NORTH AMERICA, INC.); CANON BUSINESS
MACHINES, INC.; INTERNATIONAL PAPER
COMPANY: WASTE MANAGEMENT, INC.;
UNITED DOMINION INDUSTRIES; CITY OF
LOS ANGELES, DEPARTMENT OF AIRPORTS;
CITY OF SANTA MARIA; COUNTY OF LOS
ANGELES; CROSBY & OVERTON, INC,;
DATATRONICS ROMOLAND, INC.; DEUTSCH
ENGINEERED CONNECTING
DEVICES/DEUTSCH GAYV; DISNEYLAND
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CENTRAL PLANT; DOW CHEMICAL
COMPANY; FHL GROUP; FIRMENICH
INCORPORATED; FORENCO, INC.; GAMBRO,
INC.; GATX TERMINALS CORPORATION;
GENERAL DYNAMICS CORPORATION;
GEORGE INDUSTRIES; GOLDEN WEST
REFINING COMPANY; GREAT WESTERN
CHEMICAL COMPANY; GSF ENERGY, L.L.C.
(successor to GSF ENERGY, INC.);

GULFSTREAM AEROSPACE CORPORATION;
HEXCEL CORPORATION; HILTON HOTELS
CORPORATION; HITACHI HOME
ELECTRONICS (AMERICA), INC.; BP AMERICA
INC.; HONEYWELL INTERNATIONAL INC,;
HUBBEL INC.; HUCK MANUFACTURING
COMPANY (by its former parent Federal Mogul
Corporation); HUGHES SPACE AND
COMMUNICATIONS COMPANY;
HUNTINGTON PARK RUBBER STAMP
COMPANY; INTERNATIONAL RECTIFIER
CORPORATION; JAN-KENS ENAMELING
COMPANY; JOHNS MANVILLE
INTERNATIONAL, INC.; K.C. PHOTO
ENGRAVING CO.; KESTER SOLDER DIVISION,
LITTON SYSTEMS, INC.; KIMBERLY CLARK
WORLDWIDE, INC,; KOLMAR
LABORATORIES, INC.; LOS ANGELES
COUNTY METROPOLITAN TRANSPORTATION
AUTHORITY; LOMA LINDA UNIVERSITY;
BRITISH ALCAN ALUMINUM, P.L.C.; MATTEL,
INC.; MAXWELL TECHNOLOGIES, INC.; THE
MAY DEPARTMENT STORES COMPANY;
McDONNELL DOUGLAS CORPORATION a
wholly owned subsidiary of the BOEING
COMPANY; MEDEVA PHARMACEUTICALS
CA, INC. (f/k/as MD PHARMACEUTICAL INC.);
METROPOLITAN WATER DISTRICT OF
SOUTHERN CALIFORNIA; MICO INC,;
MINNESOTA MINING AND MANUFACTURING
COMPANY; QUALITY CARRIERS INC. (f/k/a
MONTGOMERY TANK LINES, INC.); N1
INDUSTRIES (a division of TRIMAS, a wholly
owned subsidiary of MASCO TECH); NMB
TECHNOLOGIES CORP.; OHLINE CORP.; OJAI
MANUFACTURING TECHNOLOGY, INC,; "
SIEMENS MEDICAL SYSTEMS, INC.; PACIFIC
BELL TELEPHONE COMPANY; PACIFIC GAS
& ELECTRIC CO.; PIONEER VIDEO
MANUFACTURING INC.; PRINTED CIRCUITS
UNLIMITED; NELLCOR PURTIAN-BENNETT;
LONZA INC.; QUEST DIAGNOSTICS CLINICAL
LABORATORIES, INC. (fi/a BIO SCIENCE
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ENTERPRISES); RATHON CORP. (f'k/a
DIVERSEY CORP.); RAYTHEON COMPANY;
REGENTS OF THE UNIVERSITY OF
CALIFORNIA; REICHHOLD INC.; REMET
CORPORATION; RESINART CORP.;
ROBINSON PREZIOSO INC.; ROGERS _
CORPORATION; SAFETY-KLEEN SYSTEMS,
INC. (f’k/a SAFETY-KLEEN CORP.); SCRIPTO-
TOKAI CORPORATION; SHELL OIL
COMPANY; THE SHERWIN-WILLIAMS
COMPANY; SIGMA CASTING CORPORATION
(now known as HOWMET ALUMINUM CASTING,
INC.); SIGNET ARMORLITE, INC.; SOUTHERN
CALIFORNIA EDISON CO.; SOUTHERN
PACIFIC TRANSPORTATION CO. (now known as
UNION PACIFIC RAILROAD COMPANY);
HARSCO CORPORATION; BHP COATED
STEEL CORP.; TELEDYNE INDUSTRIES INC.;
TELEDYNE TECHNOLOGIES
INCORPORATED; TENSION ENVELOPE
CORP.; TEXACO INC.; TEXAS INSTRUMENTS
TUCSON CORPORATION (f/k/a BURR-BROWN
CORP.); TITAN CORPORATION; TODD
PACIFIC SHIPYARDS; TREASURE CHEST;
PACIFIC PRECISION METALS, INC.; UNION
OIL COMPANY OF CALIFORNIA; UNITED
PARCEL SERVICE, INC.; UNIVERSAL CITY
STUDIOS, INC.; VAN WATERS & ROGERS INC.
and VOPAK DISTRIBUTION AMERICAS
CORPORATION (f/k/a UNIVAR
CORPORATION); VERTEX MICROWAVE
PRODUCTS, INC. (f/k/a GAMMA-F CORP.);
WALT DISNEY PICTURES AND TELEVISION;
WARNER-LAMBERT COMPANY; WEBER
AIRCRAFT; WESTERN METAL DECORATING
CO.; YORK INTERNATIONAL CORPORATION;
YORT INC. (f/k/a TROY LIGHTING, INC. -
TIFFANY DIVISION);

Defendants.

CONSENT DECREE
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1. BACKGROUND

A, The United States of America, on behalf of the Administrator of the United
States Environmental Protection Agency, filed a complaint in this matter pursuant to
Sections 106 and 107 of the Comprehensive Environmental Response, Compensation, and
Liability Act.

B. The United States in its complaint seeks, inter alia: (1) reimbursement of
costs incurred by the EPA and the Department of Justice for response actions at the Omega
Chemical Corporation Superfund Site in Whittier, California, together with accrued
Interest; and (2) performance of studies and Work by the Settling Work Defendants at the
Site consistent with the National Contingency Plan. - ‘

C. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. Section
9622(j)(1), the EPA notified the Federal natural resource trustee on July 21, 1999 of
negofiations with potentially responsible parties regarding the release of hazardous
substances that may have resulted in injury to the natural resources under Federal
trusteeship and encouraged the trustee to participate in the negotiation of this Consent
Decree.

D. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
Section 9621(f)(1)(F), the EPA notified the State of California on April 16, 1999 of
negotiations with potentially responsible parties regarding the impiementation of the
response actions to be performed at the Site, and the EPA has provided the State with an

|opportunity to participate in such negotiations and be a party to this Consent Decree,

E. The EPA issued Unilateral Administrative Order 95-15 on May 9, 1995 and
amended the same in September 1995. Among other things, the UAO required the remaval
of various containers of materials and decommissioning of certain equipment at the Omega
Property. The second phase of the UAO also required an investigation of the extent of soil
and groundwater contamination at or from the Omega Property. In respoase to the UAO,
the Settling Defendants undertook to characterize and remove the various containers from
the Omega Property, decommission equipment, remove grossly contaminated soils and
began the investigation of the extent of any soil and groundwater contamination. The
Settling Defendants also have undertaken additional groundwater investigation activities at
the Site.

F. On April 1, 1999, the EPA issued Special Notice Letters to a group of
potentially responsible parties in connection with the Site, including the Settling
Defendants. On May 28, 1999, the Settling Defendants submitted a good-faith response to
the Special Notice Letter.

G. The Settling Defendants that have entered into this Consent Decree do not
admit any liability to the United States or any other person or entity related to the Site or
arising out of the matters alleged in the complaint, nor do they acknowledge that the
release or threatened release of hazardous substance(s) at or from the Site constitutes an
imminent or substantial endangerment to the public health or welfare or the environment.
The Settling Federal Agency does not admit any liability arising out of the transactions or
occurrences alleged in‘any counterclaim asserted by the Settling Defendants.




H. Pursuant to Section 105 of CERCLA, 42 U.S.C. Section 9605, the EPA placed
the Site on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by
publication in the Federal Register on January 19, 1999, 64 Fed. Reg. 2950.

L As a result of the information obtained pursuant to the UAO, an Outline to a
Statement of Work was prepared jointly by the Settling Defendants and the EPA. The
Outline to the Statement of Work presented a framework for the final Statement of Work,

hich is attached hereto as Appendix A.

J. Pursuant to the attached Statement of Work, the Settling Work Defendants
have agreed to perform the Work as set forth therein.

J K. Based on the information presently available to.the EPA, the EPA believes
that the Work will be properly and promptly conducted by the Settling Work Defendants if |
conducted in accordance with the requirements of this Consent Decree and its Appendices.

L. Solely for the purposes of Section 113(j) of CERCLA, the Work to be
performed by the Settling Work Defendants shall constitute a response action taken or
ordered by the President.

M. The Parties recognize, and the Court by entering this Cansent Decree finds,
that this Consent Decree has been negotiated by the Parties in good faith and .
implementation of this Consent Decree will expedite the cleanup of the Site and will avoid
prolonged and complicated litigation between the Parties, and that this Consent Decree is
fair, reasonable, and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
' II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to
28 U.S.C. Sections 1331 and 1345, and 42 U.S.C. Sections 9606, 9607, and 9613(b). This
Court also has personal jurisdiction over the Settling Defendants. Solely for the purposes
of this Consent Decree, the Settling Defendants waive all objections and defenses that they
may have to jurisdiction of the Court or to venue in this District. The Settling Defendants
shall not challenge this Court’s jurisdiction to enter and enforce this Consent Decree.

I11. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and
upon the Settling Defendants and their respective successors and assigns. Any change in
ownership or corporate status of a Settling Defendant including, but not limited to, any
transfer of assets or real or personal property, shall in no way alter such Settling
Defendant’s responsibilities under this Consent Decree.

3. The Settling Work Defendants shall provide a copy of this Consent Decree to
each contractor hired to perform the Work required by this Consent Decree and to each
person representing any Settling Work Defendant with respect to the Site or the Work and
{shall condition all contracts entered into hereunder upon performance of the Work in
conformity with the terms of this Consent Decree. The Settling Work Defendants or their
contractors shall provide written notice of the Consent Decree to all subcontractors hired
to perform any portion of the Work required by this Consent Decree. The Settling Work
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Defendants shall nonetheless be responsible for ensuring that their contractors and
subcontractors perform the Work contemplated herein in accordance with this Consent
Decree. With regard to the activities undertaken pursuant to this Consent Decree, each
contractor and subcontractor shall be deemed to be in 2 contractual relationship with the
Settling Work Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 US.C.

Section 9607(b)(3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in this Consent
Decree which are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms
listed below are used in this Consent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:

"CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Sections 9601 et seq.

“Complaint"” shall mean the Complaint filed by the United States, Civil
Action No. . -

"Consent Decree" shall mean this Consent Decree and all appendices
attached hereto which are incorporated into this Consent Decree as noted. In the event of

conflict between this Consent Decree and any appendix, this Consent Decree shall control.

' "Date of Entry" shall mean the date this Consent Decree is signed and
entered by a United States District Court Judge for the Central District of California.

"Day" shall mean a calendar day unless expressly stated to be a Working
Day. "Working Day"' shall mean a day other than a Saturday, Sunday, or Federal holiday.
In computing any period of time under this Consent Decree, where the last day would fall
on a Saturday, Sunday, or Federal holiday, the period shall run until the close of business
of the next Working Day.

"EE/CA" shall mean the engineering evaluation and cost analysis to be
performed by the Settling Work Defendants pursuant to this Consent Decree, and in
accordance with the EPA’s "Guidance on Conducting Non-Time-Critical Removal Actions
Under CERCLA" (OSWER Dir. #9390.0-32, August 1993).

"EPA" shall mean the United States Environmental Protection Agency and
any successor departments or agencies of the United States.

"Interest"” shall mean interest at the rate specified for interest on investments
of the Hazardous Substance Superfund established under Subchapter A of Chapter 98 of
Title 26 of the U.S. Code, compounded on October 1 of each year, in accordance with 42
U.S.C. Section 9607(a).

"National Contingency Plan" or "NCP" shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
(i',ERCLA, 42 U.S.C. Section 9605, codified at 40 C.F.R. Part 300, and any amendments
thereto.




OO0 N Y U R WN

10
11
12
13
14
15
16
17
18
19
20
21

23
24

26

27|

28

"Omega Property" shall mean that portion of the Omega Chemical
Corporation Superfund Site, consisting of the Omega Chemical Cerporation property,
encompassing approximately one acre, located at 12504 and 12508 East Whittier
Boulevard, Whittier, California, Los Angeles County, California.

"QOperation and Maintenance" or 'O & M" shall mean any activities
required under the Operation and Maintenance Plan approved or developed by the EPA
pursuant to this Consent Decree and the Statement of Work.

"QOversight Costs" shall mean all direct and indirect costs, not inconsistent

with the NCP, that the United States incurs in connection with the Work required by this
Consent Decree, including costs incurred in reviewing or developing plans, reports and
other items pursuant to this Consent Decree, verifying the Work, or otherwise
implementing, overseeing, or enforcing this Consent Decree, including, but not limited to,
contractor costs, travel costs, laboratory costs, together with Interest as due. Oversight
Costs shall net include costs incurred directly or indirectly by the State, with the exception
of costs incurred after entry of this Consent Decree in providing oversight services in
accordance with an agreement with EPA for the specific provision of such service.

"Paragraph" shall mean a portion of this Consent Decree identified by an
Arabic numeral or an upper case letter.

"Parties" shall mean the United States, the Settling Federal Agency and th
Settling Defendants, all of whom are signatories hereto. _ _ .

25|

"Past Response Costs" shall mean all direct and indirect response costs not
inconsistent with the NCP that the United States paid at or in connection with the Site
through May 31, 1999, plus Interest. Such Past Response Costs shall not include any costs
incurred by the State in connection with, or otherwise related to, the Site.

"Performance Standards" shall mean:

4] vertical and lateral hydraulic containment of groundwater
contamination within the Phase 1a Area, primary
documentation of such containment shall occur via piezometric
monitoring; .

(ii)  air emissions standards as will be specified in or required by
EPA’s Action Memorandum; and

(iif) treatment standards appropriate to expected use or reuse of
the extracted groundwater as will be specified in or required
by EPA’s Action Memorandum.

"Phase 1a Area" shall mean the area of soil and groundwater contamination
associated with the Omega Property and extending downgradient approximately 100 feet
southwest of Putnam Street, Whittier, California. Such area is represented graphically in
Appendix B, and is incorporated by reference herein.

*Plaintiff”" shall mean the United States.
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"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.
Sections 6901 et seq. (also known as the Resource Conservation and Recovery Act).

“RI/FS" shall mean the Remedial Investigation and Feasibility Study set
forth in the SOW.

"Section’ shall mean a portion of this Consent Decree identified by a roman
numeral.

"Settling Cash Defendants" shall mean those Parties listed in Appendix"C,
who are signatories to this Consent Decree, who will participate in this Consent Decree

ith the other Parties to this Consent Decree primarily through cash payments, and are not
involved in performing the Work under this Consent Decree. The term "Settling Cash
Defendant" shall also apply to certain affiliates of each Settling Cash Defendant: where the
Settling Cash Defendant is a trust, its trustees and successor trustees appointed to carry out
the purposes of said trust; where the Settling Cash Defendant is a corporate entity, its
corporate successors to potential liability for the Site; and where the Settling Cash
Defendant is a partnership, its partners. However, the term "Settling Cash Defendant"
shall not include any person or entity with liability for the Site independent of that person’s
'or entity’s affiliation with a Settling Cash Defendant, including liability for Waste Material
which has not been attributed to a Settling Cash Defendant. :

"Settling Work Defendants" shall mean those Parties identified in
Appendix D, who are signatories to this Consent Decree, who are required to perform the
'Work, whether they perform the Work by themselves or through any legal entity that they
may establish to perform the Work. The term "Settling Work Defendant" shall also apply
to certain affiliates of each Settling Work Defendant: where the Settling Work Defendant is
a trust, its trustees and successor trustees appointed to carry out the purposes of said trust;

here the Settling Work Defendant is a corporate entity, its corporate successors to
potential liability for the Site; and where the Settling Work Defendant is a partnership, its
partners. However, the term "Settling Work Defendant" shall not include any person or
entity with liability for the Site independent of that person’s or entity’s affiliation with a
Settling Work Defendant, including liability for Waste Material which has not been
attributed to a Settling Work Defendant. ;

"Settling Defendants' shall mean the Settling Work Defendants and Settling

Cash Defendants.

"Settling Federal Agency" shall mean the United States Navy, which is
resolving any claims which have been or could be asserted against it with regard to the
Work as provided in this Consent Decree.

"Site" shall mean the Omega Chemical Cbrporation Supérfun'd Site listed on
the National Priorities List on January 19, 1999, 64 Fed. Reg. 2950.

"State" shall mean the State of California and any agencies or
instrumentalities thereof. )

"'Statement of Work" or "SOW" shall mean the document attached hereto
as Appendix A.

"Supervising Contractor" shall mean the principal contracter retained by
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lthe Settling Work Defendants to supervise and direct the implementation of the Work
under this Consent Decree.

"UAO?" shall mean the Unilateral Administrative Order No. 95-15 issued by
rthe EPA on May 9, 1995, as amended in September 1995.

"United States" shall mean the United States of America and any agencies,
Fdepartments, or instrumentalities thereof, which includes without limitation EPA, and the
Settling Federal Agency

""Waste Material" shall mean (1) any "hazardous substance' under Section
101(14) of CERCLA, 42 U.S.C. Section 9601(14); (2) any pollutant or contaminant under
Section 101(33), 42 U.S.C. Section 9601(33); (3) any "solid waste™ under Section 1004(27)
of RCRA, 42 U.S.C. Section 6903(27); and (4) or as any of the foregoing teams are defined
junder any appropriated or applicable provisions of California law.

"Work" shall mean the response actions which the Settling Work
Defendants are required to perform under this Consent Decree, to wit (i) conduct an
Engineering Evaluation/Cest Analysis (EE/CA); (ii) implement the response action within
the Phase 1a Area to be selected in the EPA Action Memorandum; {iii) implement a soils
Remedial Investigation/Feasibility Study (RI/FS) for contamination in the vadese zone
'within the Phase 1a Area; (iv) perform a risk assessment for potential contamination
resulting from the release or threatened release of hazardous substances from the Omega
Property within the Phase 1a Area; and (v) install three groundwater monitoring wells at
two or three locations downgradient of the Phase 1a Area and upgradient of water supply
well 30R3, each as further described in the SOW, The soils RI/FS and risk assessment,
required under (iii) and (iv) above will be focused on the Omega Property itself. If,
however, data are obtained during the RI/FS which indicate that soil or soil vapor
contamination exists on adjacent properties is attributable to releases on the Omega
Property, then investigations would extend to these off-site areas.

V. GENERAL PROVISIONS
5. Objectives of the Parties.

The objectives of the Parties in entering into this Consent Decree are: (i) to
protect public health, welfare and the environment by performing the Work; (ii) to
reimburse Past Response Costs of the Plaintiff; and (iii) to partially resolve the claims of
Plaintiff against Settling Defendants, and the claims of the Seitling Defendants which have
been or could have been asserted against the Settling Federal Agency with respect to the
'Work, each as provided for herein.

6. This Consent Decree requires the Settling Work Defendants to conduct the
Work in accordance with all workplans approved by EPA under this Consent Decree, to
meet the Performance Standards specified herein and to perform all O&M activities
jrequired by the Operation and Maintenance Plan approved or developed by the EPA.

VI. PERFORMANCE BY SETTLING DEFENDANTS
7. Commitments by the Settling Defendants and Settling Federal Agency.
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a. The Settling Work Defendants shall perform the Work in accordance
with this Consent Decree, the SOW, and all work plans and other plans, standards,
specifications, and schedules set forth herein or developed by the Settling Work Defendants
and approved by the EPA pursuant to this Consent Decree, as well as any modifications
made thereto pursuant to the terms of this Consent Decree. The Settling Work Defendants
shall continue to implement the Work and perform O&M until the Performance Standards
are achieved and for so long thereafter as is otherwise required by this Consent Decree.
The Settling Work Defendants shall also reimburse the United States for Past Response
Costs and Oversight Costs as provided in this Consent Decree.

b. The obligations of the Settling Work Defendants to perform the Work
and the obligation of the Settling Work Defendants to pay amounts owed the United States
under this Consent Decree are joint and several. In the event of the insolvency or other
failure of any one or more Settling Work Defendants to implement the requirements of this
Consent Decree, the remaining Settling Work Defendants shall complete all such
requirements. . .

c. The Settling Cash Defendants shall cooperate with the EPA and the
Settling Work Defendants to effectuate the purposes of this Consent Decree, including, but
not limited to, those obligations set forth in Section XV (Obligations of Settling Cash
Defendants).

8. Compliance With Applicable Law.

: All activities. undertaken by Settling Defendants pursuant to this Consent
Decree shall be performed in accordance with the requirements of alt applicable Federal
and State laws and regulations. The Settling Work Defendants must also comply with all .
applicable or relevant and appropriate requirements of all Federal and State laws as set,
forth in the SOW or as otherwise authorized pursuant to this Consent Decree. The
activities conducted pursuant to this Consent Decree, if approved by the EPA, shall be
considered to be consistent with the NCP.

9. Permits.

a. As provided in Section 121(e) of CERCLA and Section 300.400(e) of
the NCP, no permit shall be required for any portion of the Work conducted within the
Site or in close proximity and necessary for implementation of the Work. Where any

|portion of the Work outside the Site requires a Federal or State permit or approval, the

Settling Work Defendants shall submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals. The EPA agrees to cooperate

ith and assist the Séttling Work Defendants in obtaining any necessary permits or
approvals.

b. The Settling Work Defendants may seek relief under the provisions of
Section XVIII (Force Majeure) of this Consent Decree for any delay in the performance of
:.he Vl:’ow reliulting from a failure to obtain, or a delay in obtaining, any permit required
or the Work.

c. This Consent Decree is not, and shall not be construed to be, a permit
issued pursuant to any Federal or State statute or regulation.
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10.  Selection of Supervising Contractor,

a. All aspects of the Work to be performed by the Settling Work
Defendants pursuant to Sections VI (Performance by Settling Defendants), VII (Quality
Assurance, Sampling and Data Analysis), and XIV (Emergency Response) of this Consent

Decree shall be under the direction and supervision of the Supervising Contractor, the
selection of which shall be subject to the disapproval of the EPA. Within ten (10) days after
the Date of Entry of this Consent Decree, the Settling Work Defendants shall notify the
EPA in writing of the name, title, and qualifications of any contractor proposed to be the

upervising Contractor. The EPA will issue a notice of disapproval or an authorization to
proceed. If at any time thereafter, the Settling Work Defendants propose to change a
Supervising Contractor, the Settling Work Defendants shall give such notice to the EPA’
and must obtain an authorization to proceed from the EPA before the new Supervising
Contractor performs, directs, or supervises any Work under this Consent Decree. The
EPA shall not unreasonably withhold or delay authorization of the Contractor.

b. If the EPA disapproves a proposed Supervising Contractor, the EPA

ill notify the Settling Work Defendants in writing. The Settling Work Defendants shall
submit to the EPA a list of contractors, including the qualifications of each contractor, that

ould be acceptable to them within thirty (30) days of receipt of the EPA’s disapproval of
the contractor previously proposed. The EPA will provide written notice of the names of
any contractor(s) that it disapproves and an authorization to proceed with respect to any of
the other contractors. The Settling Work Defendants may select any contractor from that
list that is not disapproved and shall notify the EPA of the name of the contractor selected
lwithin twenty-one (21) days of the EPA’s authorization to proceed.

c. 1f the EPA fails to provide written notice of its authorization to
e‘x;oceed or disapproval as provided in this Paragraph and this failure prevents the Settling
ork Defendants from meeting one or more deadlines in a plan approved by the EPA -
pursuant to this Consent Decree, the Settling Work Defendants may seek relief under the
provisions of Section XVIII (Force Majeure) hereof.

11. Modification to the SOW or Related Deliverables.

a. If the EPA determines that modifications to the tasks specified in the
SOW or related deliverables developed pursuant to the SOW are necessary to achieve the
Performance Standards, the EPA may require that such modifications be incorporated in
the SOW or such deliverables, as appropriate; provided, however, that any modification
may only be required to the extent that it does not enlarge the scope of Work agreed to in
this Consent Decree or alter the Performance Standards.

b. If the Settling Work Defendants object to any medification
determined by the EPA to be necessary pursuant to this Paragraph, they may seek dispute
resolution pursuant to Section XIX (Dispute Resolution). The SOW, EE/CA and/or related
deliverables shall be modified in accordance with final resolution of the dispute.

c. Subject to the Dispute Resolution procedures herein, the Settling
Work Defendants shall implement any tasks required by any modifications pursuant to
this Paragraph.

d. Nothing in this Paragraph shall be construed to limit the EPA’s
authority to require performance of further response actions except as otherwise provided

-11-




O W N N s W

(=

— — ek ot — Tt — Yk
~3 (@) 194 H W 8] — (]

—
(=]

in this Consent Decree, nor to waive the Settling Defendants’ respective rights to oppose
any such requirements.

12. = The Settling Defendants acknowledge and agree that nething in this Consent
Decree or any appendices hereto constitutes a warranty or representation of any kind by
Plaintiff that compliance with the implementation of requirements set forth in the SOW
and the deliverables will achieve the Performance Standards.

13. The Settling Work Defendants shall, prior to any off-site shipment of Waste
Material from the Site to an out-of-state waste management facility, provide written
notification to the appropriate state environmental official in the receiving facility’s state
and to the EPA Project Coordinator of such shipment of Waste Material. However, this
notification requirement shall not apply to any off-site shipments when the total volume of
all such shipments will not exceed 10 cubic yards.

a. The Settling Work Defendants shall include in the written notification
the following information, where available: (1) the name and location of the facility to
which the Waste Material is to be shipped; (2) the type and quantity of the Waste Material
to be shipped; (3) the expected schedule for the shipment of the Waste Material; and (4) the

“Imethod of transportation. The Settling Work Defendants shall notify the state in which the

planned receiving facility is located of major changes in the shipment plan, such as 2
decision to ship the Waste Material to another facility within the same state, or to a facility
lin another state. '

b. The identity of the receiving facility and state will be determined by
the Settling Work Defendants following the award of the contract for Remedial Action
construction. The Settling Work Defendants shall provide the information required by
Paragraph 13a as soon as practicable after the award of the contract and before the Waste’
Material is actually shipped.

-12-
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VII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

14.  The Settling Work Defendants shall use quality assurance, quality control,
and chain of custody procedures for all treatability, design, compliance and monitoring
samples in accordance with the SOW. Prior to the commencement of any monitoring
project under this Consent Decree, the Settling Work Defendants shall submit to the EPA
for approval, a Quality Assurance Project Plan ("QAPP") that is consistent with the SOW,
the NCP and applicable guidance documents. If relevant to the proceeding, the Parties
agree that validated sampling data generated in accordance with the QAPP(s) and
reviewed and approved by the EPA shall be admissible as evidence, without objection, in
any proceeding under this Consent Decree. The Settling Work Defendants shall ensure

that the EPA personnel and its authorized representatives are allowed access at reasonable
times to all laboratories utilized by the Settling Work Defendants in implementing this
Consent Decree. In addition, the Settling Work Defendants shall ensure that such
laberatories shall analyze all samples submitted by the EPA pursuant to the QAPP for
quality assurance monitoring. The Settling Work Defendants shali ensure that the
laboratories they utilize for the analysis of samples taken pursuant to this Consent Decree
perform all analyses according to accepted EPA methods. The Settling Work Defendants
shall ensure that all laboratories they use for analysis of samples taken pursuant to this
Consent Decree participate in an EPA or EPA-equivalent QA/QC program. The Settling
'Work Defendants shall ensure that all field methodologies utilized in collecting samples for
subsequent analysis pursuant to this Consent Decree will be conducted in accordance with
the procedures set forth in the QAPP approved by the EPA. :

18. Upon request, the Settling Work Defendants shall allow split or duplicate
samples to be taken by the EPA or their authorized representatives. The Settling Work
Defendants shall notify the EPA not less than ten (10) days in advance of any sample
collection activity unless shorter notice is agreed to by the EPA. In addition, the EPA shall
have the right to take any additional sampies that the EPA deems necessary. Upon request,
the EPA shall allow the Settling Work Defendants to take split or duplicate samples of any
samples it takes as part of the Plaintiff’s oversight of the Settling Work Defendants’
implementation of the Work,

16.  The Settling Work Defendants shall submit two copies to the EPA and one
copy to the State of the results of all sampling and/or tests or other data obtained or
generated by or on behalf of the Settling Work Defendants with respect to the
implementation of this Consent Decree unless the EPA agrees otherwise.

17. Notwithstanding any provision of this Consent Decree, the United States
hereby retains all of its information gathering and inspection authorities and rights,
including enforcement actions related thereto, under CERCLA, RCRA and any other
applicable statutes or regulations and the Settling Defendants retain their respective rights
to oppose any such authorities and rights. : :

VIil. ACCESS

18.  Commencing upon the Date of Lodging of this Consent Decree, the Settling
Defendants agree to provide the United States and its representatives, including the EPA
and its contractors, access at all reasonable times to the Site and any other property to

hich access is required for the implementation of this Consent Decree, to the extent access
to the subject property is controlled by the Settling Defendants, for the purposes of
conducting any activity related to this Consent Decree including, but not limited to:
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a. Monitoring the Work or any other activities taking place on the
property;

b. Verifying any data or information submitted to the United States;

c. Conducting investigations relating to contamination at or near the
Site;

d. Obtaining samples; ‘

e. . Assessing the need for, planning, or implementing additional response
actions at or near the Site; ,

f. Inspecting and copying non-legally privileged or joint defense
privileged records, operating logs, contracts, or other documents maintained or generated
by the Settling Defendants or their agents, consistent with Section XXIV (Access to
Information); )

i . Implementing the Work pursuant to the conditions set forth in
Paragraph 75 of this Consent Decree; and :

h. Assessing the Settling Work Defendants’ compliance with this
Consent Decree.

19. To the extent that the Site or any other property to which access is required
for the implementation of this Consent Decree is owned or controlled by persons other than
the Settling Defendants, Settling Work Defendants shall use best efforts to obtain access
from such persons for the Settling Work Defendants, as well as for the United States on
behalf of EPA, and the State, as well as their representatives (including contractors), for
the purpose of conducting any activity related to implement the Work pursuant to this
Consent Decree. If after using best efforts, the Settling Work Defendants are unable to
obtain such access, the Settling Work Defendants shall apply to the United States to obtain
lsuch access. Settling Work Defendants shall detail all steps taken to obtain access with any
such application. The United States shall, thereafter, take such steps as it deems
appropriate to obtain such access. The Settling Work Defendants shall reimburse the
United States in accordance with the procedures in Section XVI (Reimbursement of United
States’ Response Costs), for all costs incurred, direct or indirect, by the United States in
obtaining such access including, but not limited to, the cost of attorney time. Until such
access is obtained, the Settling Work Defendants shall not be considered in non-compliance
with this Consent Decree and no penalties shall accrue as a result of the Settling Work
Defendants’ inability to obtain such access. Neither the Settling Work Defendants nor any
such contractor shail be considered an agent of the United States; provided, however, that
the EPA may authorize the Settling Work Defendants to act as EPA’s authorized
representative with respect to the Site.

a. For purposes of Paragraph 19 of this Consent Decree, "best efforts’" may
include the payment of reasonable sums of money in consideration of access.
Notwithstanding the foregoing, the term "best efforts" shall not require the payment of any
sums of money to any of the current or past owners and operators of the Site, including,
but not limited to, Dennis O'Meara, Omega Chemical Corporation, or any company owned
or affiliated, directly or indirectly, by Dennis O’Meara or Omega Chemical Corporation.
If any access required by Paragraph 19 of this Consent Decree is not obtained within 45
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days of the date of entry of this Consent Decree, Settling Work Defendants shall promptly
notify the United States in writing, and shall include in that notification a summary of the
steps that Settling Work Defendants have taken to attempt to comply with Paragraph of
this Consent Decree. The United States may, as it deems appropriate, assist Settling Work
Defendants in obtaining access. Settling Work Defendants shall reimburse the United
States in accordance with the procedures in Section XVI (Reimbursement of United States’
Response Costs), for all costs incurred, direct or indirect, by the United States in obtaining
such access, including but not limited to, the cost of attorney time and the amount of
monetary consideration paid or just compensation.

b. If EPA determines that land/water use restrictions in the form of state or
local laws, regulations, ordinances or other governmental controls are needed to implement
the remedy selected in the SOW, ensure the integrity and protectiveness thereof, or ensure
non-interference therewith, Settling Work Defendants shall cooperate with EPA’s efforts to
secure such governmental controls. - :

20. Notwithstanding any provision of this Consent Decree, the United States
retains all of its access authorities and rights, as well as all of its rights to require
land/water use restrictions, including enforcement authorities related thereto, under
CERCLA, RCRA and any other applicable statute or regulations and the Settling Work
Defendants retain their respective rights to oppose any such authorities and rights.

IX. REPORTING REQUIREMENTS

21. In addition to any other requirement of this Consent Decree, thé Settling
Work Defendants shall submit two copies to the EPA and one copy fo the State of written

quarterly progress reports that: (a) describe the actions which have been taken toward
achieving compliance with this Consent Decree during the previous quarter; (b) include a
summary of all validated results of samplilig and tests and other relevant data received or
generated by the Settling Work Defendants or their contractors or agents in the previous
quarter; (c) identify all deliverables, plans and other deliverables required by this Consent
Decree completed and submitted during the previous guarter; (d) describe all actions,
including, but not limited to, data collection and implementation of deliverabies, which are
scheduled for the next quarter and provide other information relating to the progress of
construction, including, but not limited to, critical path diagrams, Gant charts and Pert
charts; (e) include information regarding percentage of completion, unresolved delays
encountered or anticipated that may affect the future schedule for implementation of the
Work, and a description of efforts made to mitigate those delays or anticipated delays; (f)
include any modifications to the deliverables or other schedules that the Settling Work
Defendants have proposed to the EPA or that have been approved by the EPA; and (g)
describe all activities undertaken in support of the Community Relations Plan during the
previous quarter and those to be undertaken in the next twelve weeks. The Settling Work
Defendants shall submit these progress reports to the EPA and the State by the tenth day of
the first month of the next quarter following the lodging of this Consent Decree until
completion of the Work. Upon request by the EPA, the Settling Work Defendants shall also
provide briefings for the EPA to discuss the progress of the Work.

22.  The Settling Work Defendants shall notify the EPA. and the State of any
change in the schedule described in the quarterly progress report for the performance of
any activity, including, but not limited to, data collection and implementation of work
plans, no later than seven days prior to the performance of the activity.
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23,  Upon the occurrence of any event during performance of the Work that the
Settling Work Defendants are required to report pursuant to Section 103 of CERCLA or
Section 304 of the Emergency Planning and Community Right-to-Know Act (EPCRA), the
Settling Work Defendants shall within 24 hours of the onset of such event orally notify the
EPA Project Coordinator or the Alternate EPA Project Coordinator (in the event of the
unavailability of the EPA Project Coordinator), or, in the event that neither the EPA
Project Coordinator or the Alternate EPA Project Coordinator is available, the Emergency
Response Section, Region 9, United States Environmental Protection Agency. These
rreporting,requirements are in addition to the reporting required by CERCLA Section 103
or EPCRA Section 304. :

24.  Within ten (10) days of the onset of such an event, the Settling Work
Defendants shall furnish to Plaintiff and the State a written report, signed by the Settling
Work Defendants’ Project Coordinator, setting forth the events which eccurred and the
measures taken, and to be taken, in response thereto. Within twenty-one (21) days of the
conclusion of such an event, Settling Work Defendants shall submit a report setting forth
all actions taken in response thereto.

25.  The Settling Work Defendants shall submit two copies of all final plans,
reports, and data required by the SOW, the EE/CA, or any other approved plans to the
EPA and one copy of each to the State in accordance with the schedules set forth in such
plans.

26.  All reports and other documents submitted by the Settling Work Defendants

to the EPA and the State (other than the quarterly progress reports referred to above)
hich document the Settling Work Defendants’ compliance with the terms of this Consent

’gecree shall be signed by an authorized representative of the Settling Work Defendants.

X. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

27.  After review of any plan, report or other item which is required to be
ésubmitted for approval pursuant to this Consent Decree, the EPA, shali: (a) approve, in
whole or in part, the submission; (b) approve the submission upon specified conditions; (c)
modify the submission to cure the deficiencies; (d) disapprove, in whole or in part, the
submission, directing that the Settling Work Defendants modify the submission; or (e) any
combination of the above. However, the EPA shall not modify a submission without first
providing the Seftling Work Defendants at least one notice of deficiency and an
opportunity to cure within thirty (30) days, except where to do so would cause serious
disruption to the Work or where previous submission(s) have been disapproved due to
material defects and the deficiencies in the submission under consideration indicate a bad
faith lack of effort to submit an acceptable deliverable.

28. In the event of approval, approval upon conditions, or modification by the
EPA, pursuant to Paragraph 27, the Settling Work Defendants shall proceed to take any
action required by the plan, report, or other item, as approved or modified by the EPA
subject only to their right to invoke the Dispute Resolution procedures set forth in Section
XIX (Dispute Resolution) with respect to the modifications or conditions made by the EPA.
In the event that the EPA modifies the submission to cure the deficiencies pursuant to
Paragraph 27 and the submission has a material defect, the EPA retains its right to seek
stipulated penalties, as provided in Section XX (Stipulated Penalties).
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29, a, Upon receipt of a notice of disapproval pursuant to Paragraph 27, the
Settling Work Defendants shall, within thirty (30) days or such longer time as specified by
the EPA in such notice, correct the deficiencies and resubmit the plan, report, or other item
for approval. Any stipulated penalties applicable to the submission, as provided in Section
XX, shall accrue during the thirty (30) day period or otherwise specified period but shall
not be payable unless the resubmission is disapproved or modified due to 2 material defect
‘as provided in Paragraphs 27 and 28.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 27, the Settling Work Defendants shall proceed, at the direction of the EPA, to
{take any action required by any non-deficient portion of the submission. Implementation
of any non-deficient portion of a submission shall not relieve the Settling Work Defendants
of any liability for stipulated penalties under Section XX (Stipulated Penalties).

30. In the event that a resubmitted plan, report or other item, or portion thereof,
is disapproved by the EPA, the EPA may again require the Settling Work Defendants to
correct the deficiencies, in accordance with the preceding Paragraphs. The EPA also
retains the right to modify or develop the plan, report or other item. The Settling Work
Defendants shall implement any such plan, report, or item as modified or developed by the
EPA, subject only to their right to invoke the procedures set forth in Section XIX (Dispute
Resolution). ‘

31. If upon resubmission, a plan, report, or item is disapproved or modified by
the EPA due to a material defect, the Settling Work Defendants shall he deemed to have
failed to submit such plan, report, or item timely and adequately unless the Settling Work
Defendants invoke the dispute resolution procedures set forth in Section XIX (Dispute
Resolution). The provisions of Section XIX (Dispute Resolution) and Section XX
(Stipulated Penalties) shall govern the implementation of the Work and accrual and
payment of any stipulated penalties during Dispute Resolution. If the EPA’s disapproval
or modification is upheld, stipulated penalties shall accrue for such violation from the date
on which the initial submission was originally reqguired, as provided in Section X. .

32.  All plans, reports, and other items required to be submitted to the EPA
under this Consent Decree shall, upon approval or modification by the EPA, be enforceable
under this Consent Decree. In the event the EPA approves or modifies a portion of a plan,
report, or other item required to be submitted to the EPA under this Consent Decree, the
rapproved or modified portion shall be enforceable under this Consent Decree.
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XI. PROJECT COORDINATORS

33.  Within twenty (20) days of lodging of this Consent Decree, the Settling Work
Defendants and the EPA will notify each other, in writing, of the name, address and
telephone number of their respective designated Project Coordinators and Alternate
Project Coordinators. If a Project Coordinator or Alternate Project Coordinator initially
designated is changed, the identity ‘of the successor will be given at least five (5) working
days before the changes occur, unless impracticable, but in no event later than the actual
day the change is made. The Settling Work Defendants’ Project Caoordinator shall be
subject to disapproval by the EPA and shall have the technical expertise sufficient to
adequately oversee all aspects of the Work. The Settling Work Defendants’ Project
Coordinator shall not be an attorney for any of the Settling Defendants in this matter. He
or she may assign other representatives, including other contractors, to serve as a
representative for oversight of performance of daily operations necessary to conduct the
Work. :

34. Plaintiff may designate other representatives, including, but not limited to,
the EPA employees, and federal contractors and consultants, te observe and monitor the
progress of any activity undertaken pursuant to this Consent Decree. The EPA’s Project
Coordinator and Alternate Project Coordinator shall have the authority lawfully vested in
a Remedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by the National
Contingency Plan, 40 C.F.R. Part 300. In addition, the EPA’s Project Coordinator or
Alternate Project Coordinator shall have authority, consistent with the National
Contingency Plan, to halt any Work required by this Consent Decree and to take any
necessary response action when s/he determines under this Consent Decree that conditions
constitufe an emergency situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of Waste Material.

X11. ASSURANCE OF ABILITY TO COMPLETE WORK

35. Within 30 days of entry of this Consent Decree, the Settling Work
Defendants shall establish and maintain financial security in the amount of Fifteen Million
Dollars ($15,000,000) in one or more of the following forms;

a. A surety bond guaranteeing performance of the Work;

b. One or fnore irrevocable letters of credit equaling the total estimated
cost of the Work;

c. A trust fund;

d A guarantee to perform the Work by one or more parent corporations

or subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship. with at least one of the Settling Work Defendants;

€. A demonstration that one or more of the Settling Work Defendants
satisfy the requirements of 40 C.F.R. Part 264.143(f);

f A letter from a number of the Settling Work Defendants forwarding
their annual reports. '
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36.  If the Settling Work Defendants seek to demonstrate the ability to complete
the Work through a guarantee by a third party pursuant to Paragraph 35(d) of this
Consent Decree, the Settling Work Defendants shall demonstrate that the guarantor
satisfies the requirements of 40 C.F.R. Part 264.143(f). If the Settling Work Defendants
seek to demonstrate their ability to complete the Work by means of the financial test or the
corporate guarantee pursuant to Paragraph 35(d) or (e), they shall resubmit sworn
statements conveying the information required by 40 C.F.R. Part 264.143(f) annually, on
the anniversary of the effective date of this Consent Decree. In the event that the EPA
determines at any time that the financial assurances provided pursuant to this Section are
inadequate, the Settling Work Defendants shall, within 30 days of receipt of notice of the
EPA’s determination, obtain and present to the EPA for approval one of the other forms of
financial assurance listed in Paragraph 35 of this Consent Decree. The Settling Work
Defendants’ inability to demonstrate financial ability to complete the Work shall not excuse
performance of any activities required under this Consent Decree.

37. I the Settling Work Defendants can show that the estimated cost to complete
the remaining Work has diminished below the amount set forth in Paragraph 35 above
after entry of this Consent Decree, the Settling Work Defendants may, on any anniversary
date of entry of this Consent Decree, or at any other time agreed to by the Settling Work
Defendants and EPA, reduce the amount of the financial security provided under this
Section to the estimated cost of the remaining Work to be performed. The Settling Work
Defendants shall submit a proposal for such reduction to the EPA, in accordance with the
requirements of this Section, and may reduce the amount of the security upon approval by
the EPA. In the event of a dispute, the Settling Work Defendants may reduce the amount
of the security in accordance with the final administrative or judicial decision resolving the
dispute.

38.  The Settling Work Defendants may change the form of financial assurance
provided under this Section at any time, upon notice to and approval by the EPA, provided
that the new form of assurance meets the requirements of this Section. In the event of a
dispute, the Settling Work Defendants may change the form of the financial assurance only
in accordance with the final administrative or judicial decision resolving the dispute.

XIHI. CERTIFICATION OF COMPLETION

39. Completion of the Work.

a, Within 90 days after the Settling Work Defendants conclude that all
phases of the Work as set forth in this Consent Decree, excluding any required O & M,
have been fully performed and the Performance Standards have been attained, the Settling
Work Defendants shall schedule and conduct an inspection to be attended by the Settling
Work Defendants and the EPA. This request for certification of completion of the Work
shall not relieve Settling Work Defendants of their obligation to perform O&M as required
by this Consent Decree. If, after the inspection, the Settling Work Defendants still believe
that the Work has been fully performed, the Settling Work Defendants shall submit a

fwritten report by a registered professional engineer or geologist stating that the Work has

been completed in full satisfaction of the requirements of this Consent Decree. The report
shall contain the following statement, signed by a responsible corporate official of a Settling
Work Defendant or the Settling Work Defendants’ Project Coordinator:

"To the best of my knowledge, after thorough investigation, I certify
that the information contained in or accompanying this submission is true,
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accurate and complete. I am aware that there are significant penalties for
submitting false information, including the possibility of a fine and
imprisonment for knowing violations.”

If, after review of the written report, the EPA determines that any portion of
the Work has not been compieted in accordance with this Consent Decree or that the
Performance Standards have not been attained, the EPA will notify the Settling Work
Defendants in writing of the activities that must be undertaken by the Settling Work
Defendants pursuant to this Consent Decree to complete the Work and to achieve the
Performance Standards. Provided, however, that the EPA may only require the Settling
Work Defendants to perform such activities pursuant to this Paragraph to the extent that
such activities are consistent with the scope of the SOW. The EPA will set forth in the
notice a schedule for performance of such activities consistent with the Consent Decree, the
EE/CA and the SOW or require the Settling Work Defendants to submit a schedule to the
EPA for approval pursuant to Section X (EPA Approval of Plans and Other Submissions).
The Settling Work Defendants shall perform all activities described in the notice in
accordance with the specifications and schedules established therein, subject to their right
to invoke the dispute resolution procedures set forth in Section XIX (Dispute Resolution).

' b. If the EPA concludes, based on the initial or any subsequent request
for Certification of Completion by the Settling Work Defendants that the Work has been
performed in accordance with this Consent Decree and that the Performance Standards
have been achieved, the EPA will so notify the Settling Work Defendants in writing.

XIV. EMERGENCY RESPONSE

40.  Settling Work Defendants have an obligation to immediately notify the
EPA’s Project Coordinator, or, if the Project Coordinator is nnavailable, the EPA’s
Alternate Project Coordinator, if neither of these persons is available, the Settling Work
Defendants shall notify the EPA Emergency Response Unit, Region 9, and the appropriate
local, and State authorities of any action or occurrence at the Site of which they become
aware that causes or threatens a release of Waste Material that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the
environment. In the event of any action or occurrence during the performance of the Work
by Settling Work Defendants which causes or threatens a release of Waste Material from
the Phase 1a Area, Settling Work Defendants shall, subject to Paragraph 41, immediately
take all appropriate action to prevent, abate, or minimize such release or threat of release.
The Settling Work Defendants shall take such actions in consultation with the EPA’s
Project Coordinator or other available authorized EPA officer and in accordance with all
applicable provisions of the Health and Safety Plans, the Contingency Plans, and any other
applicable plans or documents developed pursuant to the SOW. In the eyent that the
Settling Work Defendants fail to take appropriate response action as required by this
Section, and the EPA takes such action instead, the Settling Work Defendants shall
reimburse the EPA all costs of the response action not inconsistent with the NCP pursuant
to Section XVI (Reimbursement of United States’ Response Costs). The responsibility of
the Settling Work Defendants to take action, other than notification, and/or reimburse the
EPA for response costs in connection with this Paragraph only applies with respect to an
action or occurrence caused by the Settling Work Defendants, their agents and/or
contractors.

41.  Nothing in the preceding Paragraph or in this Consent Decree shall be
deemed to limit any authority of the United States (a) to take all appropriate action to
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protect human health and the environment or to prevent, abate, respond to, or minimize an
actual or threatened release of Waste Material on, at, or from the Site, (b) to direct or
order such action, or seek an order from the Court, to protect human heaith and the
environment or to prevent, abate, respond to, or minimize an actual or threatened release
of Waste Material on, at, or from the Site, subject to Section XXI (Covenants by Plaintiff),
or (c) to seek recovery of response costs for actions taken pursuant to this Paragraph.

XV. OBLIGATIONS OF SETTLING CASH DEFENDANTS

42. a. No later than thirty (30) days following the Date of Entry of this
Consent Decree, all funds to be paid by or on behalf of each Settling Cash Defendant shall
be deposited into a Qualified Settlement Fund under Treas. Reg. §1.468(b) and Treas. Reg.
§301.7701-4(e) or such other funding mechanism established and designated by mutual
agreement of the Settling Defendants, in contribution toward the Work, toward payment of
Past Response Costs and Oversight Costs, and fulfilling legal obligations related to the
Work. Notwithstanding the foregoing sentence, certain Settling Cash Defendants have
negotiated an arrangement with the Settling Work Defendants whereby such Settling Cash
Defendants listed on Exhibit F hereto, rather than making a lump sum payment will make
payments according to the payment schedules set forth on Exhibit F attached hereto. Such

‘ISettling Cash Defendants who are making periodic payments shall be subject to the

provisions pertaining to the failure to make such payments in the manner and at such times
as agreed upon. Each Settling Cash Defendant’s obligations under this Consent Decree
shall be limited to the payment of its requisite amount as agreed to by the Settling Cash
Defendants in that certain settiement agreement entered into with those Settling Work
Defendants eligible to sign, and who do sign, such agreement. No Settling Cash Defendant
shall be responsible for any payment required of any other party. The name of each
Settling Cash Defendant shall be submitted by the Settling Work Defendants to the United
States as provided in Section XXVI (Notices and Submissions) upon execution of the
Consent Decree. The name of each Settling Cash Defendant will be appended as Appendix
C to this Consent Decree at the time of lodging.

b. The failure of any Settling Cash Defendant to satisfy its payment
obligation pursuant to this Paragraph shall not defer the obligations of the Settling Work
Defendants under this Consent Decree. .

c. Each Settling Cash Defendant shall enter into, and remain in
compliance with, that certain settlement agreement with those Settling Work Defendants
eligible to sign, and who do sign, such agreement.

d. Each Settling Defendant shall cooperate with the other Settling
Defendants in good faith to effect the obligations and provisiens set forth in this Consent
Decree.

XVI. .REIMBURSEMENT OF UNITED STATES’ RESPONSE COSTS

43. Within thirty (30) days of the entry of this Consent Decree, the Settling Work
Defendants shall pay to the EPA Hazardous Substance Superfund the sum of $282,636 in
full reimbursement and settiement by Settling Defendants of Past Response Costs by
FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the U.S. Department of
Justice account in accordance with current electronic funds transfer procedures,
referencing U.S.A.O. file number , the EPA Region and Site/Spill ID # 09BC,
and DOJ case number 90-11-3-06529. Payment shall be made in accordance with

.
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instructions provided to the Settling Work Defendants by the Financial Litigation Unit of
the United States Attorney’s Office for the Central District of California following entry of
the Consent Decree. Any payments received by the Department of Justice after 4:00 P.M.
(Eastern Time) will be credited on the next business day. The Settling Work Defendants
shall send notice that such payment has been made to the United States as specified in
Section XXVI (Notices and Submissions) and Catherine Shen (PMD-6), U.S.
Environmental Protection Agency, Region 9, 75 Hawthorne Street, San Francisco,

California, 94105,

44. The Settling Work Defendants shall reimburse the United States for all
Oversight Costs incurred by the United States in connection with the Work done pursuant
to this Consent Decree not inconsistent with the National Contingency Plan. The United
States will send the Settling Work Defendants a bill requiring payment that includes a .
Regionally Prepared Itemized Summary Report which includes direct and indirect costs
incurred by the EPA and its contractors, and a DOJ prepared cost summary which reflects
costs incurred by DOJ and its contractors, if any on a periodic basis. The Settling Work
Defendants shall make all payments of Oversight Costs within thirty (30) days of the
Settling Work Defendants’ receipt of each bill requiring payment, except as otherwise
provided in Paragraph 45. The Settling Work Defendants shall make all payments
required by this Paragraph by EFT to the Department of Justice account in accordance
with the current electronic funds transfer procedures or in the form of a certified or
cashier’s check or checks made payable to the "EPA Hazardous Substance Superfund”
and referencing the EPA Region and Site/Spill ID # 09BC, the DOJ case number 90-11-3-
06529, and the name and address of the party making payment. The Settling Work
Defendants shall send the check(s) to U.S. EPA, Region IX, Superfund Accounting, P.O.
Box 360863M, Pittsburgh, PA, 15251, and shall send copies of the check(s) to'the United
States as specified in Section XX VI (Notices and Submissions) and Catherine Shen (PMD--
6), U.S. Environmental Protection Agency, Region 9, 75 Hawthorne Street, San Franciscg,
California, 94105.

45. The Settling Work Defendants may contest payment of any Oversight Costs
under Paragraph 44 if they determine that the United States has made an accounting error,
if they allege that a cost item that is included represents costs that are inconsistent with the
NCP or that such costs are not Oversight Costs, as that term is defined by this Consent
Decree. Such objection shall be made in writing within thirty (30) days of receipt of the bill
and must be sent to the United States pursuant to Section XXVI (Notices and Submissions).
Any such objection shall specifically identify the contested Oversight Costs and the basis
for objection. In the event of an objection, the Settling Work Defendants shall, within the
thirty-day period, pay all uncontested Oversight Costs to the United States by EFT or in
the form of a certified or cashier’s check or checks in the manner described in Paragraph
44. Simultaneously, the Settling Work Defendants shall establish an interest-bearing
escrow account in a federally-insured bank duly chartered in the State of California and
remit to that escrow account funds equivalent to the amount of the contested Oversight
Costs. The Settling Work Defendants shall send to the United States, as provided in
Section XXVI (Notices and Submissions}), a copy of the transmittal letter and check paying
the uncontested Oversight Costs, and a copy of the correspondence that establishes and
funds the escrow account, including, but not limited to, information containing the identity
of the bank and bank account under which the escrow account is established as well as a
bank statement showing the initial balance of the escrow account. Simultaneously with
establishment of the escrow account, the Settling Work Defendants shall initiate the
Dispute Resolution procedures in Section XIX (Dispute Resolution). If the United States
prevails in the dispute, within five days of the resolution of the dispute, the Settling Work
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Defendants shall pay the sums due (with accrued interest) to the United States in the
manner described in Paragraph 44. If the Settling Work Defendants prevail concerning
any aspect of the contested costs, the Settling Work Defendants shall pay that portion of the
costs (plus associated accrued interest) for which they did not prevail to the United States
in the manner described in Paragraph 44; the Settling Work Defendants shall be disbursed
any balance of the escrow account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in Section XIX (Dispute
Resolution) shall be the exclusive mechanisms for resolving disputes regarding the Settling
‘Work Defendants’ obligation to reimburse the United States for its Oversight Costs.

46. In the event that the payments required by Paragraph 43 are not made
within thirty (30) days of the effective date of this Consent Decree or the payments required
by Paragraph 44 are not made within thirty (30) days of the Settling Work Defendants’
receipt of the bill, the Settling Work Defendants shall pay Interest on the unpaid balance.
The Interest to be paid on Past Response Costs under this Paragraph shall begin to accrue
thirty (30) days after the effective date of this Consent Decree. The Interest on Oversight
Costs shall begin to accrue on the date of the bill. The Interest shall accrue through the
date of the Settling Work Defendants® payment. Payments of Interest made under this
Paragraph shall be in addition to such other remedies or sanctions available to Plaintiffs by
virtue of the Settling Work Defendants’ failure to make timely payments under this
Section. The Settling Work Defendants shall make all payments required by this

Paragraph in the manner described in Paragraph 44,

a. As soon as reasonably practicable after the effective date of this
Consent Decree the United States, on behalf of the Settling Federal Agency listed on

|[Exhibit C, shall pay to the Settling Work Defendants $362,330 for its share of the Work

and other obligations under this Consent Decree and its share of Past Response Costs and
Oversight Costs, in the form of a check or checks made payable to the Omega Cash-Out
Settlement Fund and sent to Boone & Associates, 5225 Canyon Crest Drive, Building 200,
Suite 253, Riverside California 92507, or by Electronic Funds Transfer in accordance with
instructions provided by the Settling Work Defendants.

b. In the event that payments required by Paragraph 46(a) are not made
'within 30 days of the effective date of this Consent Decree, Interest on the unpaid balance
shall be paid at the rate established pursuant to section 107(a) of CERCLA, 42 U.S.C.
9607(a), commencing on the effective date of this Consent Decree and accruing through the
date of the payment.

c. The Parties to this Consent Decree recognize and acknowledge that
the payment obligations of the Settling Federal Agency under this Consent Decree can only
be paid from appropriated funds legally available for such purpose. Nothing in this
Consent Decree shall be interpreted or construed as a commitment or requirement that any
Settling Federal Agency obligate or pay funds in contravention of the Anti-Deficiency Act,
31 U.S.C. 1341, or any other applicable provision of law.
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XVII. INDEMNIFICATION AND INSURANCE

47.  a. The United States does not assume any liability by entering info this
agreement or by virtue of any designation of the Settling Work Defendants as the EPA’s
(authorized representatives under Section 104(e) of CERCLA. The Settling Work
Defendants shall indemnify, save and hold harmless the United States (with the exception
of the Settling Federal Agency) and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims or causes of action arising
from, or on account of, negligent or other wrongful acts or omissions of the Settling Work
Defendants, their officers, directors, employees, agents, contractors, subcontractors, and
any persons acting on their behalf or under their control, in carrying out activities
pursuant to this Consent Decree, including, but not limited to, any claims arising from any
designation of the Settling Work Defendants as the EPA’s authorized representatives
under Section 104(e) of CERCLA. Further, the Settling Work Defendants agree to pay the
United States (with the exception of the Settling Federal Agency) all costs it incurs
including, but not limited to, attorneys fees and other expenses of litigation and settlement
arising from, or on account of, claims made against the United States based on negligent or
other wrongful acts or omissions of the Settling Work Defendants, their officers, directors,
employees, agents, contractors, subcontractors, and any persons acting on their behalf or
under their control, in carrying out activities pursuant to this Consent Decree. The United
States shall not be held out as a party to any contract entered into by or on behalf of the
Settling Work Defendants in carrying eut activities pursuant to this Consent Decree.

b. The United States shall give the Settling Work Defendants notice of
any claim for which the United States plans to seek indemnification pursuant to Paragraph
47, and shall consult with the Settling Work Defendants prior to settling such claim.

48.  The Settling Defendants waive all claims against the United States for
damages or reimbursement or for set-off of any payments made or to be made to the
United States, arising from or on account of any contract, agreement, or arrangement
between any one or more of the Settling Work Defendants and any person for performance
of Work described in the SOW, including, but not limited to, claims on account of
construction delays. In addition, the Settling Work Defendants shall indemnify and hold
harmless the United States with respect to any and all claims for damages or
reimbursement arising from or on account of any contract, agreement, or arrangement
between any one or more of the Settling Work Defendants and any person for performance
of Work on or relating to the Phase 1a Area, including, but not limited to, claims on
account of construction delays.

49. No later than fifteen (15) days before commencing any on-site Work, the
Settling Work Defendants shall secure, and shall maintain until the first anniversary of the
EPA’s Certification of Completion of the Work pursuant to Paragraph 39 of Section XIII
(Certification of Completion) comprehensive general liability insurance with limits of five
million dollars, combined single limit, and automobile liability insurance with limits of five
million dellars, combined single limit, naming the United States as an additional insured.
in the alternative, other financial mechanisms or self-insurance may be utilized in lieu of
comprehensive general liability insurance and automobile liability insurance, subject to
approval by the United States. In addition, for the duration of this Consent Decree, the
Settling Work Defendants shall satisfy, or shall ensure that their contractors or
subcontractors satisfy, all applicable laws and regulations regarding the provision of
worker’s compensation insurance for all persons performing the Work on behalf of the
Settling Work Defendants in furtherance of this Consent Decree. Prior to commencement
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of the Work under this Consent Decree, the Settling Work Defendants shall provide to the
EPA certificates of such insurance and a copy of each insurance policy. The Settling Work
Defendants shall resubmit such certificates and copies of policies each year on the
anniversary of the effective date of this Consent Decree. If the Settling Work Defendants
demonstrate by evidence satisfactory to the EPA that any contractor or subcontractor
maintains insurance equivalent to that described above, or insurance covering the same
risks but in a lesser amount, then, with respect to that contractor or subcontractor, the
Settling Work Defendants need provide only that portion of the insurance described above
which is not maintained by the contractor or subcontractor. i

XVIIl. FORCE MAJEURE

50. “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Work Defendants, of any entity
controlled by the Settling Work Defendants, or of the Settling Work Defendants’
contractors, that delays or prevents the performance of any obligation under this Consent
Decree despite the Settling Work Defendants’ best efforts to fulfill the obligation. The
requirement that the Settling Work Defendants exercise “best efforts to fulfill the
obligation” inclndes using best efforts to anticipate any potential force majeure event and
best efforts to address the effects of any potential force majeure event (1) as it is occurring
and (2) following the potential force majeure event, such that the delay is minimized to the
greatest extent possible. “Force Majeure” does not include financial inability te complete
the Work. :

obligation under this Consent Decree, whether or not caused by a force majeure event, the
Settling Work Defendants shall notify orally the EPA’s Project Cocrdinator or, in his or
her absence, the EPA’s Alternate Project Coordinator or, in the event both of the EPA’s
designated representatives are unavailable, the Director of the Hazardous Waste
Management Division, the EPA Region 9, within ten (10) days of when the Settling Work
Defendants first knew that the event might cause a delay. Within ten (10) days thereafter,
the Settling Work Defendants shall provide in writing to the EPA an explanation and
description of the reasons for the delay; the anticipated duration of the delay; all actions
taken or to be taken to prevent or minimize the delay; a schedule for implementation of
any measures to be taken to prevent or mitigate the delay or the effect of the delay; the
Settling Work Defendants’ rationale for attributing such delay to a force majeure event if
they intend to assert such a claim; and a statement as to whether, in the opinion of the
Settling Work Defendants, such event may cause or contribute to an endangerment to
public health, welfare or the environment. The Settling Work Defendants shall include
'with any notice all available documentation supporting their claim that the delay was
attributable to a force majeure event. Failure to comply with the above requirements shall
preclude the Settling Work Defendants from asserting any claim of force majeure for that
event for the period of time of such failure to comply, and for any additional delay caused
by such failure. The Settling Work Defendants shall be deemed to know of any
circumstance of which the Settling Work Defendants, any entity centrolled by the Settling
Work Defendants, or the Settling Work Defendants’ contractors knew or shouid have
known.

i 51. If any event occurs or has occurred that may delay the performance of an)‘r

52. If the EPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for performance of the obligations under this Consent Decree that
are affected by the force majeure event will be extended by the EPA for such time as is
necessary to complete those obligations. An extension of the time for performance of the
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obligations affected by the force majeure event shall not, of itself, extend the time for
performance of any other obligation. If the EPA does not agree that the delay or
anticipated delay has been or will be caused by a force majeure event, the EPA will notify
the Settling Work Defendants in writing of its decision. If the EPA agrees that the delay is
attributable to a force majeure event, the EPA will notify the Settling Work Defendants in

riting of the length of the extension, if any, for performance of the obligations affected by
the force majeure event.

53.  If the Settling Work Defendants elect to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution), they shall do so no later than
fifteen (15) days after receipt of the EPA’s notice. In any such proceeding, the Settling
Work Defendants shall have the burden of demonstrating by a preponderance of the
evidence that the delay or anticipated delay has been or will be caused by a force majeure
event, that the duration of the delay or the extension sought was or will be warranted
under the circumstances, that reasonable efforts were exercised to aveid and mitigate the
effects of the delay, and that Settling Work Defendants complied with the requirements of
Paragraphs 50 and 51, above. If the Settling Work Defendants carry this burden, the delay
at issue shall be deemed not to be a violation by the Settling Work Defendants of the
affected obligation of this Consent Decree identified to the EPA and the Court.

XIX. DISPUTE RESQLUTION

54,  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
arising under or with respect to this Consent Decree. However, the procedures set forth in
this Section shall not apply to actions by the United States to enforce obligations of the
Settling Defendants that have not been disputed in accordance with this Section.

55.  Any dispute which arises under or with respect to this Consent Decree shall
in the first instance be the subject of informal negotiations between the parties to the
dispute. The period for informal negotiations shall not exceed twenty (20) days from the
time the dispute arises, unless it is modified by written agreement of the parties to the
dispute. The dispute shall be considered to have arisen when one party sends the other
parties a written Notice of Dispute. .

56. a. In the event that the Parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by the EPA shall
be considered binding unless, within seven (7) days after the conclusion of the informal
negotiation period, the Settling Work Defendants inveke the formal dispute resolution
procedures of this Section by serving on the United States a written Statement of Position
on the matter in dispute, including, but not limited to, any factual data, analysis or opinion
supporting that position and any supporting documentation relied upon by the Settling
Work Defendants. The Statement of Position shall specify the Settling Work Defendants’
position as to whether formal dispute resolution should proceed under Paragraph 57 or
Paragraph 58.

b. Within fourteen (14) days after receipt of the Settling Work
Defendants’ Statement of Position, the EPA will serve on the Settling Work Defendants its
Statement of Position, including, but not limited to, any factual data, analysis, or opinion
supporting that position and all supporting decumentation relied upon by the EPA. The
EPA'’s Statement of Position shall include a statement as to whether formal dispute
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resolution should proceed under Paragraph 57 or 58. Within S days after receipt of the
EPA’s Statement of Position, the Settling Work Defendants may submit a Reply.

c. If there is disagreement between the EPA and the Settling Work'
Defendants as to whether dispute resolution should proceed under Paragraph 57 or 58 the
parties to the dispute shall follow the procedures set forth in the paragraph determined by
the EPA to be applicable. However, if the Settling Work Defendants ultimately appeal to
the Court to resolve the dispute, the Court shall determine which Paragraph is applicable
in accordance with the standards of applicability set forth in Paragraphs 57 and 58.

57. Formal dispute resolution for disputes pertaining to the selection or
adequacy of any response action under this Consent Decree and all other disputes that are
accorded review on the administrative record under applicable principles of administrative
law shall be conducted pursuant to the procedures set forth in this Paragraph. For
purposes of this Paragraph, the adequacy of any response action includes, without
limitation: (1) the adequacy or appropriateness of plans, procedures to implement plans, or
any other items requiring approval by the EPA under this Consent Decree; and (2) the
adequacy of the performance of response actions taken pursuant to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any dispute by the Settling
'Work Defendants regarding the validity of the SOW’s provisions or the provisions of
EPA’s Action Memorandum, provided however that consistent with Paragraph 11 of this
Consent Decree, the Settling Work Defendants may dispute the selection or adequacy of
any response action selected by EPA which the Settling Work Defendants maintain
enlarges the SOW or alters the Performance Standards agreed to under this Consent
Decree. . ' :

a. An administrative record of the dispute shall be maintained by the
EPA and shall contain all statements of position, including supporting documentation,
}suhmitted pursuant to this Section. Where appropriate, the EPA may allow submission of
supplemental Statements of Position by the parties to the dispute.

b. The Director of the Superfund Division, the EPA Region 9, will issue a
final administrative decision resolving the dispute based on the administrative record
described in Paragraph 57.a. This decision shall be binding upon the Settling Work
Defendants, subject only to the right to seek judicial review pursuant to Paragraph 57.c.

c. Any administrative decision made by the EPA pursuant to Paragraph
57.b shall be reviewable by this Court, provided that a motion for judicial review of the
decision is filed by the Settling Work Defendants with the Court and served on all Parties
within ten (10) days of receipt of the EPA’s decision. The motion shall include a
description of the matter in dispute, the efforts made by the parties to resolve it, the relief
requested, and the schedule, if any, within which the dispute must be resolved to ensure
orderly implementation of this Consent Decree. The United States may file a response to
the Settling Work Defendants’ motion.

d. In proceedings on any dispute governed by this Paragraph, the
Settling Work Defendants shall have the burden of demonstrating that the decision of the
Superfund Director is arbitrary and capricious or otherwise not in accordance with law.
Judicial review of the EPA’s decision shall be on the administrative record compiled
pursuant to Paragraph 57.a.
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58.  Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative
record under applicable principles of administrative law, shall be governed by this

Paragraph.

a. Following receipt of the Settling Work Defendants’ Statement of
Position submitted pursuant to Paragraph 56, the Director of the Superfund Division, the
EPA Region 9, will issue a final decision resolving the dispute. The Superfund Division
Director’s decision shall be binding on the Settling Work Defendants unless, within twenty-
one (21) days of receipt of the decision, the Settling Work Defendants file with the Court
and serve on the parties a motion for judicial review of the decision setting forth the matter
in dispute, the efforts made by the parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute must be resolved to ensure orderly
implementation of the Consent Decree. The United States may file a response to the
Settling Work Defendants’ motion within 30 days of the motion.

b. Notwithstanding Section I (Background) of this Consent Decree,
iudicial review of any dispute governed by this Paragraph shall be governed by applicable

principles of law. .

59. The invocation of formal dispute resolution procedures under this Section
shall not extend, postpone or affect in any way any obligation of the Settling Work
Defendants under this Consent Decree, not directly in dispute, unless the EPA or the Court
agrees otherwise. Stipulated penalties with respect to the disputed matter shall continue to

lacerue but payment shall be stayed pending resolution of the dispute as provided in

Paragraph 68. Notwithstanding the stay of payment, stipulated penalties shall accrue from
the first day of noncompliance with any applicable provision of this Consent Decree. In the
event that the Settling Work Defendants do not prevail on the disputed issue, stipulated .
penalties shall be assessed and paid as provided in Section XX (Stipulated Penalties).

XX.STIPULATED PENALTIES

60.  The Settling Work Defendants shall be liable for stipulated penalties in the
amounts set forth in Paragraphs 61 and 62 to the United States for failure to comply with
the requirements of this Consent Decree specified below, unless excused under Section
XVIII (Force Majeure). The Settling Cash Defendants shall be liable for stipulated
penalties in the amounts set forth in Paragraph 62.b for late or inadequate payment as set
forth in Paragraph 62.b. “Compliance” by the Settling Work Defendants shall include
completion of the activities under this Consent Decree or any work pian or other plan
approved under this Consent Decree identified below in accordance with all applicable
requirements of law, this Consent Decree, the SOW, the EE/CA, EPA’s Action
Memorandum, and any plans or other documents approved by the EPA pursuant to this
Consent Decree and within the specified time schedules established by and approved under
this Consent Decree.
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61. a. The following stipulated penalties shall acerue per violation per day
for any noncompliance identified in Subparagraph b:
Penalty Per
Violation
~ Per Day Period of Noncompliance

$ 2,000 1 - 15

$ 5,000 16 - 30

$ 10,000 Day 31 and Beyond

b. The above stipulated penalties apply to the following:

‘A) Failure to submit the following deliverablesin a timely and
adequate fashion: .

i) the 30% Design report for the Groundwater NTCRA;
ii)  the RI Report (for soils);

iii) the Risk Assessment Report (for soils); and

iv) the FS Report (for soils).

B) °  Failure to Comply with the following Work Schedule
- Milestones for the Groundwater NTCRA:

i). Failure to maintain the Field Contractor Start Day (continuous
in-field presence);

ii) Failure to start up the Groundwater containment system as
scheduled; and

O Failure to comply with the schedule for installation of the
downgradient sentinel wells; and

D) Failure to use best efforts to obtain or provide access as
required by this Consent Decree.

62, a. The following stipulated penalties shall accrue per violation per day
for failure to submit timely or adequate reports or other written documents required to be
submitted pursuant to all approved work plans prepared pursuant to this Consent Decree,
except as specified in paragraph 61 above:

Penalty Per Violation

Per Day ' Period of Noncompliance
$ 1,000 1 -
5 2,500 16 - 30
S 5,000 Day 31 and Beyond

b. Each settling Cash Defendant shall be liable for stipulated penalties
for: (1) Iate or inadequate payment pursuant to Paragraph 42.2 (Obligations of Settling
Cash Defendants) of this Consent Decree; or (2) a violation of Section XXV (Retention of
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Records). The stipulated penalty for any late payment or payment of less than the full
amount due as set forth in Paragraph 42.a for each Settling Cash Defendant making such
late payment or inadequate payment shall be $5,000 per day. Upon written demand by the
EPA, payment shall be made in accordance with Paragraph 66 of this Section. This
paragraph shall not apply to the Settling Federal Agency.

63. In the event that the EPA assumes performance of substantially all of the
Work pursuant to Paragraph 75 of Section XXI (Covenants by Plaintiff), the Settling Work
Defendants shall be liable for a stipulated penalty in the amount of five hundred thousand
dollars (§500,000).

64. Al penalties shall begin to accrue on the day after the complete performance
is due or the day a violation occurs, and shall continue to accrue through the final day of
the correction of the noncompliance or completion of the activity. However, stipulated
penalties shall not accrue: (1) with respect to a deficient submission under Section X (EPA
Approval of Plans and Other Submissions), during the period, if any, beginning on the 31st
day after the EPA’s receipt of such submission until the date that the EPA notifies the
Settling Work Defendants of any deficiency; (2) with respect to a decision by the Director
of the Superfund Division, the EPA Region 9, under Paragraphs 57 or 58 of Section XIX
(Dispute Resolution), during the period, if any, beginning on the 21st day after the date
that the Settling Work Defendants’ reply to the EPA’s Statement of Position is received
until the date that the Director issues a final decision regarding such dispute; or (3) with
respect to judicial review by this Court of any dispute under Section XIX (Dispute '
Resolution), during the period, if any, beginning on the 31st day after the Court’s receipt of
the final submission regarding the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations of this Consent Decree.

65. Following the EPA’s determination that the Settling Work Defendants have
failed to comply with a requirement of this Consent Decree, the EPA may give the Settling
Work Defendants written notification of the same and describe the noncompliance. The
EPA may send the Settling Work Defendants a written demand for the payment of the
penalties. However, penalties shall accrue as provided in the preceding paragraph
regardless of whether EPA has notified the Settling Work Defendants of a violation.

66.  All penalties accruing under this Section shall be due and payable to the
United States within thirty (30) days of the Settling Defendants’ receipt from the EPA of a
demand for payment of the penalties, unless the Settling Defendants invoke the Dispute
Resolution procedures under Section XIX (Dispute Resolution). All payments to the
United States under this Section shall be paid by EFT or certified or cashier’s check(s)
made payable to the “EPA Hazardous Substances Superfund,” shall be mailed to: U.S.
EPA, Region IX, Attention: Superfund Accounting, P.O. Box 3608663M, Pittsburgh, PA,
15251, shall indicate that the payment is for stipulated penalties, and shall reference the
EPA Region 9 and Site/Spill ID # 09BC, the DOJ Case Number 93-11-3-06529, and the
name and address of the party making payment. Copies of check(s) tendered pursuant to
this Section, and any accompanying transmittal letter(s), shall be sent to the United States
as provided in Section XXVI (Notices and Submissions), and to Catherine Shen (PMD-6),
U.S. Environmental Protection Agency Region 9, 75 Hawthorne Street, San Francisco,
California, 94105.
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67. The payment of penalties shall not alter in any way the Settling Work
Defendants’ obligation to complete the performance of the Work required under this
Consent Decree,

68. Penalties shall continue to accrue as provided in Paragraph 61 during any
dispute resolution period, but need not be paid until the following:

a. If the dispute is resolved by agreement or by a decision of the EPA
that is not appealed to this Court, accrued penalties determined to be owing shall be paid to
the EPA within fifteen (15) days of the agreement or the receipt of the EPA’s decision or
order;

b. If the dispute is appealed to this Court and the United States prevails
in whole or in part, the Settling Work Defendants shall pay all accrued penalties
determined by the Court to be owed to the EPA within thirty (30) days of receipt of the
Court’s decision or order, except as provided in Subparagraph ¢ below; -

c. If the District Court’s decision is appealed by any Party, the Settling
‘Work Defendants shall pay all accrued penalties determined by the District Court to be
owing to the United States into an interest-bearing escrow account within fifteen (15) days
of receipt of the Court’s decision or order. Penalties shall be paid into this account as they
continue to accrue, at least every thirty (30) days. Within fifteen (15) days of receipt of the
final appellate court decision, the escrow agent shall pay the balance of the account to the
EPA or to the Settling Work Defendants to the extent that they prevail. .

69, a. If the Settling Work Defendants fail to pay stipulated penalties when
due, the United States may institute proceedings to collect the penalties, as well as Interest.
The Settling Work Defendants shall pay Interest on the unpaid balance, which shall begin
to accrue on the date of demand made pursuant to Paragraph 65.

b. Nothing in this Consent Decree shall be construed as prohibiting,
altering, or in any way limiting the ability of the United States to seek any other remedies
or sanctions available by virtue of the Settling Work Defendants’ violation of this Consent
Decree or of the statutes and regulations upon which it is based, including, but not limited
to, penalties pursuant to Section 122(1) of CERCLA, 42 U.S.C. §9622(1). Provided,
however, that the United States shall not seek civil penalties pursuant to Section 122(]) of
CERCLA for any violation for which a stipulated penalty is provided herein, except in the
case of a willful violation of the Consent Decree.

70. Notwithstanding any other provision of this Section, the United States may,

in its unreviewable discretion, waive any portion of stipulated penalties that have acerued
pursuant to this Consent Decree.
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XXI. COVENANTS BY PLAINTIFF

70.1 In consideration of the payments that will be made by the Settling Federal
Agency under the terms of the Consent Decree, and except as specifically provided in
Paragraph 74 of this Section, EPA covenants not to take administrative action against the

Settling Federal Agency pursuant to Sections 186 and 107(a) of CERCLA for performance of
the Work and for recovery of Past Response Costs and Oversight Costs. EPA’s covenant shall
take effect upon the receipt of the payments required by Paragraph 46.a of Section XVI
(Reimbursement of United States’ Response Costs). EPA’s covenant is conditioned upon the
satisfactory performance by Settling Federal Agency of its obligations under this Consent

‘Decree. EPA’s covenant extends only to the Settling Federal Agency and does not extend to

any other person.

71.  In consideration of the actions that will be performed and the payments that
will be made by the Settling Work Defendants under the terms of the Consent Decree, and
except as specifically provided in Paragraph 73 of this Section, the United States covenants
not to sue or to take administrative action against the Settling Work Defendants pursuant.
to Section 7003 of RCRA or Sections 106 and 107(a) of CERCLA for performance of the
Work, for recovery of Past Response Costs, for recovery of Oversight Costs, or for any
other matter covered by this Consent Decree, except as expressly reserved in Paragraph 73.
The covenant not to sue with respect to the performance of Work shall take effect upon the
Certification of Completion of the Work by EPA pursuant to Paragraph 39 of Section XIII
(Certification of Completion); the covenant not to sue with respect to the Past Response
Costs shall take effect upon payment of such costs by the Settling Work Defendants
pursuant to Paragraph 43 (Reimbursement of United States’ Response Costs). The
covenant not to sue with respect to the performance of Work is conditioned upon
satisfactory performance by the Settling Work Defendants of their obligations under this

Consent Decree, including all O&M required under the Operation and Maintenance Plan
approved or developed by the EPA pursuant to this Consent Decree and the SOW. The
United States may certify the completion of a portion of the Work and the covenant not to
sue by the United States shall become effective with respect to such completed Work upon
such certification. The United States further covenants that upon EPA’s certification of the
completion of the O&M required under the Operation and Maintenance Plan or upon the
transfer, as approved by the United States, of the above obligations (which may include
future O&M obligations which are not foreseen as of the date of this Consent Decree)
pursuant to another established plan or another legally enforceable document, the Settling
Work Defendants® obligations pursuant to this Consent Decree shall cease and this Consent
Decree shall terminate. These covenants not to sue extend only to the Settling Work
Defendants and do not extend to any other person or entity.

72. In consideration of the payments made and costs incurred to date, including
payments made or to be. made pursuant to this Consent Decree by or on behalf of each
Settling Cash Defendant, except as specifically provided in Paragraph 74 of this Section,
the United States covenants not to sue or to take administrative action pursuant to Section
7003 of RCRA or Sections 106 and 107(a) of CERCLA, 42 U.S.C. § 9606 and 9607(a),
against the Settling Cash Defendants for performance of the Work, for recovery of Past
Response Costs, for recovery of Oversight Costs, er for any other matter covered by this
Consent Decree, except as expressly reserved in Paragraph 74. These covenants not to sue
or take administrative action shall take effect for each Settling Cash Defendant upon
payment of the amount owed as set forth in Paragraph 42.a of this Consent Decree. These
covenants are conditioned upon the satisfaction by each individual Settling Cash Defendant
of its respective payment obligation in Paragraph 42.a of this Consent Decree. These
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covenants extend only to the person or entities identified in this subparagraph and do not
extend to any other person. The payment by each individual Settling Cash Defendant of its
requisite amount in accordance with Paragraph 42.a, along with amounts previously paid
or costs incurred under the UAQ, shall constitute full performance of its individual
obligations under this Consent Decree and thereby entitle it to these covenants.

73.  General Reservations of Rights as to the Settling Work Defendants. The
covenants set forth above do not pertain to any matters other than those expressly specified
in Paragraph 71. The United States reserves, and this Consent Decree is without prejudice

|to, all rights against the Settling Work Defendants with respect to all other matters,

including but not limited to, the following:

(1 claims based on a failure by the Settling Work Defendants to meet a
requirement of this Consent Decree;

2) liability arising from the past, present, or future disposal,y release, or
threat of release of Waste Materials outside of the Phase Ia Area;

3 liability of the Settling Work Defendants for their future disposal of’
Waste Material at the Phase 1a Area, other than 2s provided in the Work, or otherwise
ordered by the EPA;

. @ liability for damages for injury to, destruction of, or loss of natural
resources, and the costs of any natural resource damage assessments;

5) criminal Llability;

(6) liability for violations of federal or state faw which occur during or
after implementation of the Work; and ~

) liability for response actions and response costs not set forth in this
Consent Decree and any work plans or submittals approved pursuant hereto,

74.  General reservations of rights as to the Settling Cash Defendants. The
covenants set forth above do not pertain to any matters other than those expressly specified
in Paragraph 72. The United States reserves, and this Consent Decree is without prejudice
to, ail rights against the Settling Cash Defendants and the Settling Federal Agency, with
respect to all other matters, including but not limited to, the following:

¢)) claims based on a failure by the Settling Cash Defendants or the
Settling Federal Agency, to meet any applicable requirement of this Consent Decree;

2) liability arising from the past, present, or future disposali, release, or
threat of release of Waste Materials outside of the Phase 1a Area;

3) liability of the Settling Cash Defendants or the Settling Federal

Agency for its future disposal of Waste Material at the Phase 1a Area, other than as
provided in the Work, or otherwise ordered by the EPA;

(4) liability for damages for injury to, destruction of, or loss of natural
resources, and the costs of any natural resource damage assessments;
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(5) criminal liability; and

(6)  liability for response actions and response costs not set forth in this
rCOnsent Decree and any work plans or submittals approved pursuant hereto.

75.  Work Takeover. In the event the EPA determines that the Seftling Work
Defendants have ceased implementation of any portion of the Work, are seriously or
repeatedly deficient or late in their performance of the Work, or are implementing the
Work in 2 manner which may cause an endangerment to human health or the
environment, the EPA may assume the performance of all or any portions of the Work as
the EPA determines necessary. The Settling Work Defendants may invoke the procedures
set forth in Section XIX (Dispute Resolution), to dispute the EPA’s determination that
takeover of the Work is warranted under this Paragraph. Costs incurred by the United
States in performing the Work pursuant to this Paragraph shall be considered Oversight
Costs that the Settling Work Defendants shall pay pursuant to Section XVI
(Reimbursement of United States® Response Costs).

76.  Notwithstanding any other provision of this Consent Decree, the United
States retains all authority and reserves all rights to take any and all response actions
authorized by law.

XXII. COVENANTS BY SETTLING DEFENDANTS
AND SETTLING FEDERAIL AGENCY

71. Covenant Not to Sue. Subject to the reservations in Paragraph 78, the
Settling Defendants hereby covenant not to sue and agree not to assert any claims or causes
of action against the United States with respect to the Work, past response actions, and
Past Response Costs as set forth in this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C.
Section 9507) through CERCLA Sections 106(b)(2), 107, 111, 112, 113, 42 U.S.C. Sections
9606(b)(2), 9607, 9611, 9612, 9613, or any other provision of law;

b. any claims against the United States, including any department,
agency or instrumentality of the United States under CERCLA Sections 107 or 113 related
to the Omega Property; or

c. any claims arising out of the Work in the Phase 1a Area, including
claims based on the EPA’s selection of response actions, oversight of response activities or
approval of plans for such activities.

77.1 Covenant by Settling Federal Agency. Settling Federal Agency hereby agrees
not to assert any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. 9507) through
CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law with respect to
the Work, past response actions and Past Response Costs and Oversight Costs as defined
herein, or this Consent Decree. This covenant does not preclude demand for reimbursement
from the Superfund of costs incurred by a Settling Federal Agency in the performance of its
duties (other than pursuant to this Consent Decree) as lead or support agency under the
National Contingency Plan (40 C.F.R. Part 300).
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78. The Settling Defendants reserve, and this Consent Decree is without
prejudice to, claims against the United States, subject to the provisions of Chapter 171 of

itie 28 of the United States Code, for money damages for injury or loss of property or
personal injury or death caused by the negligent or wrongful act or omission of any
employee of the United States while acting within the scope of his office or employment
under circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or omission occurred.
However, any such claim shall not include a claim for any damages caused, in whole or in
part, by the act or omission of any person, including any contractor, who is not a federal
employee as that term is defined in 28 U.S.C. Section 2671; nor shali any such claim include
a claim based on the EPA’s selection of response actions, or the oversight or approval of the
Settling Work Defendants’ plans or activities. The foregoing applies only to claims which
are brought pursuant to any statute other than CERCLA and. for which the waiver of
sovereign immunity is found in a statute other than CERCLA; and (b) contribution claims
against the Settling Federal Agency in the event any claim is asserted by the United States
against the Settling Defendants under the authority of or under Paragraphs 73(2)~(4) and
(7) or Paragraphs 74 (2) - (4) and (6) of Section XXI (Covenants by Plaintiff), but only to
the same extent and for the same matters, transactions, or occurrences as are raised in the
claim of the United States against Settling Defendants.

79.  Nothing in this Consent Decree shall be deemed to constitute
|preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C.
Section 9611, or 40 C.F.R. Section 300.700(d). .

79.1 Settling Defendants reserve, and this Consent Decree is without prejudice to,
claims under or relating to contracts between the Settling Defendants and the United
States, including any department, agency, or instrumentality of the United States.

80. Unless otherwise reserved pursuant to this Consent Pecree, the Settling
Defendants agree to waive all claims or causes of action that they may have for all matters
relating to (i) the Work performed or to be performed under this Consent Decree, and (ii)
the Past Response Costs and Oversight Costs, including causes of action in contribution,
against each other individual Settling Defendant, except for any failure by any other
individual Settling Defendant to meet one of its obligations under this Consent Decree,

a. In addition, Settling Defendants agree to withhold the filing of third-
party litigation for one year from the date of entry of this Consent Decree for all matters
relating to the Site, including for contribution, against the following persons:

1) any person whose liability to Settling Defendants with respect to
the Site is based solely on having arranged for the disposal or treatment, or for transport for
disposal or treatment, of hazardous substances at the Site, or having accepted for transport
for disposal or treatment of hazardous substances at the Site, if:

(a) any materials contributed by such person to the Site
constituting Municipal Solid Waste (MSW) or Municipal Sewage Sludge (MSS) did not exceed
0.2% of the total volume of waste at the Site; and

‘ (b)  any materials contributed by such person to the Site
containing hazardous substances, but not constituting MSW or MSS, did not exceed the
greater of (i) 0.002% of the total volume of waste at the Site, or (ii) 110 gallons of liquid
material or 200 pounds of solid material.
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(2) any person whose liability to Settling Defendants with respect to
the Site is based solely on having arranged for the disposal, treatment, or transport for
disposal or treatment, or accepted for transport for disposal or treatment of hazardous
substances at the Site, if the materials contributed by such person to the Site containing
hazardous substances did not exceed the greater of (i) 0.002% of the total volume of waste at
the Site, or (ii) 110 gallons of liquid materials or 200 pounds of solid materials. The waiver set
forth herein in subparagraphs (1) and (2) shall not apply to any claim or cause of action
against any person meeting the above criteria if EPA has determined that such material
contributed or could contribute significantly to the costs of response at the Site.

XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

81.  Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding
sentence shall not be construed to waive or nullify any rights that any person not a
signatory to this Consent Decree may have under applicable law. Each of the Parties
expressly reserves any and all rights (including, but not limited to, any right to
contribution), defenses, claims, demands, and causes of action which each Party may have
with respect to any matter, transaction, or occurrence relating in any way to the Site
against any person not a Party hereto.

82.  The Parties agree, and by entering this Consent Decree this Court finds, that
the Settling Defendants and the Settling Federal Agency are entitled, as of the effective date
of this Consent Decree, to protection from contribution actions or claims as provided by
CERCLA Section 113(f)(2), 42 U.S.C. Section 9613(f)(2) for matters addressed in this
Consent Decree. .

83.  The Settling Work Defendants agree that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree they will notify

the United States in writing no later than thirty (30) days prior to the initiation of such suit
or claim.

84. The Settling Defendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree they will

Inotify in writing the United States within ten (10) days of service of the complaint on them.

In addition;, the Settling Defendants shall notify the United States within seven (7) days of
service or receipt of any Motion for Summary Judgment regarding such suit or claim and
within ten (10) days of receipt of any order from a court setting such case for trial.

85. In any subsequent administrative or judicial proceeding initiated by the
United States for injunctive relief, recovery of response costs, or other appropriate relief
relating to the Site, the Settling Defendants shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any contention that the claims
raised by the United States in the subsequent proceeding were or should have been brought
in the instant case; provided, however, that nothing in this Paragraph affects the
enforceability of the covenants not to sue set forth in Section XX1 (Covenants by Plaintiff).
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XXIV. ACCESS TO INFORMATION

86. The Settling Work Defendants shall provide to the EPA, upon request, copies
of all documents and information within their possession or control or that of their
contractors or agents relating to the implementation of this Consent Decree, including, but
not limited to, sampling, analysis, chain-of-custody records, manifests, trucking logs,
receipts, reports, sample traffic routing, correspondence, or other documents or
information related to the Work. The Settling Work Defendants shall also make available
to the EPA, for purposes of investigation, information gathering, or testimony, their
employees, agents, or representatives with knowledge of relevant facts concerning the
performance of the Work.

87. a. The Settling Work Defendants may assert business confidentiality
claims covering part or all of the documents or information submitted to Plaintiff under
this Consent Decree to the extent permitted by and in accordance with Section 104(e)(7) of
CERCLA, 42 U.S.C. Section 9604(e)(7), and 40 C.F.R. Section 2.203(b). Documents or
information determined to be confidential by the EPA will be afforded the protection
specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies
documents or information when they are submitted to the EPA, or if the EPA has notified
the Settling Work Defendants that the documents or information are not confidential
under the standards of Section 104(e){7) of CERCLA, the public may be given access to
such documents or information without further notice to the Settling Work Defendants.

b. The Settling Work Defendants may assert that certain documents, -
records and other information are privileged under the attorney-client privilege, the joint-
defense privilege amongst the Settling Defendants or any other privilege recognized by
federal law. If the Settling Work Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name
and title of the author of the document, record, or information; (4) the name and title of
each addressee and recipient; (5) a description of the contents of the document, record, or
information: and (6) the privilege asserted by the Settling Work Defendants. However, no
documents, reports or other information created or generated pursuant to the
requirements of the Consent Decree shall be withheld on the grounds that they are
privileged.

88. No claim of confidentiality shall be made with respect to any data, including,
but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical,
or engineering data, or any other documents or information evidencing conditions at or
around the Site. . .

XXV. RETENTION OF RECORDS

88.1 The United States acknowledges that the Settling Federal Agency (1) is
subject to all applicable Federal record retention laws, regulations, and policies; and (2)
has certified that it has fully complied with any and all EPA requests for information
pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 9604(¢) and 9622(e), and
Section 3007 of RCRA, 42 U.S.C. 6927.

89.  Until 5 years after the Settling Work Defendants’ receipt of the EPA’s final

notification under this Consent Decree pursuant to Paragraph 39 of Section XIII
(Certification of Completion), each Settling Defendant shall preserve and retain all records
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and documents now in its possession or control or which come into its possession or control
that relate in any manner to the performance of the Work or liability of any person for
response actions conducted and to be conducted at the Site, regardless of any corporate
retention policy to the contrary. Until 5 years after the Settling Work Defendants’ receipt
of the EPA’s notification pursuant to Paragraph 39 of Section XIII (Certification of
Completion), Settling Defendants shall also instruct their contractors and agents to
preserve all documents, records, and information of whatever kind, nature or description
relating to the performance of the Work.

90. At the conclusion of this document retention period, the Settling Defenddnts
shall notify the United States at least ninety (90) days prior to the destruction of any such
records or documents, and, upon request by the United States, Settling Defendants shall
deliver any such records or documents to the EPA. The Settling Defendants may assert
that certain documents, records and other information are privileged under the attorney-
client privilege, the joint-defense privilege amongst the Settling Defendants or any other
privilege recognized by federal law. If the Settling Defendants assert such a privilege, they
shall provide the Plaintiff with the following: (1) the title of the document, record, or .
information; (2) the date of the document, record, or information; (3) the name and title of
the author of the document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the subject of the document, record, or
information; and (6) the privilege asserted by the Settling Defendants. Settling Defendants
shall be required to retain all documents over which a privilege has been asserted until the
applicability of the privilege is formally determined or the United States waives in writing
any interest in the documents to which a privilege has been claimed. However, no
documents, reports or other information created or generated pursuant to the
regqilrem;nts of the Consent Decree shall be withheld on the grounds that they are
privileged.

91. Each Settling Defendant hereby certifies individually that, to the best of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded,
destroyed or otherwise disposed of any records, documents or other information relating to
its potential liability regarding the Site since notification of potential liability by the United
States or the State or the filing of suit against it regarding the Site and that it has fully
complied with any and all the EPA requests for information pursuant to Section 104(e) and
122(e) of CERCLA, 42 U.S.C. 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C.
6927 regarding the Site. : '

XXVI. NOTICES AND SUBMISSIONS

92. Whenever, under the terms of this Consent Decree, written notice is required
to be given or a report or other document is required to be sent by one Party to another, it
shall be directed to the individuals at the addresses specified below, unless thoese individuals
or their successors give notice of a change to the other Parties in writing. All notices and
submissions shall be considered effective upon receipt, unless otherwise provided. Written
notice as specified herein shall constitute complete satisfaction of any written notice
requirement of the Consent Decree with respect to the United States, the EPA, the Settling
Federal Agency and the Settling Deféndants, respectively.
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As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044-7611

Re: DJ #90-11-3-06529

and

Director, Superfund Division

United States Environmental Protection Agency
Region 9 -

75 Hawthorne Street

San Francisco, CA 94105

As to EPA:

Michelle Schutz

EPA Project Coordinator .
United States Environmental Protection Agency Region IX
75 Hawthorne Street

San Francisco, CA 94105

As to the Settling Wark Defendants:

De Maximis

Settling Work Defendants’ Projeet Coordinator
5225 Canyon Crest Drive, Building 200, Suite 253
Riverside, California 92507

Boone & Associates

Settling Work Defendants’ Coordinator

901 Corporate Center Drive, Suite 204

Monterey Park, California 91754
XXVII. EFFECTIVE DATE

93.  The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court, except as otherwise provided herein.
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XXVIII. RETENTION OF JURISDICTION

94.  This Court retains jurisdiction over both the subject matter of this Consent
Decree and the Settling Defendants for the duration of the performance of the terms and
’provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to

the Court at any time for such further order, direction, and relief as may be necessary or
appropriate for the construction or modification of this Consent Decree, or to effectuate or
enforce compliance with its terms, or to resolve disputes in accordance with Section Xix
(Dispute Resolution) hereof.

XXIX. APPENDICES

95.  The following appendices are attached to and incorporated into this Consent
Decree:

“Appendix A” is the SOW.

“Appendix B” is a map of the Phase 1a Area.

“Appendix C” is the complete list of the Settling Cash Defendants.
“Appendix D” is the complete list of the Settling Work Defendants.
f‘Appendix E” is UAO.

«Appendix F” is the complete list of the payment schedules for those certain Settling
Cash Defendants. ' .

XXX. COMMUNITY RELATIONS

96.  The Settling Work Defendants shall propose to the EPA their participation

in the Community Relations Plan to be developed by the EPA. The EPA will determine the
appropriate role for the Settling Work Defendants under the Plan. The Settling Work
Defendants shall also cooperate with the EPA in providing information regarding the
Work to the public. As requested by the EPA, the Settling Work Defendants shall
participate in the preparation of such information for dissemination to the public and in
pub{)i; ml:!etings which may be held or sponsored by the EPA to explain activities relating to
the Work.

XXXI. MODIFICATION

97. Schedules specified in this Consent Decree for completion of the Work may
be modified by agreement of the EPA and the Settling Work Defendants. All such
modifications shall be made in writing.

98. Except as provided in Paragraph 11 (Modification to the SOW or Related
Deliverables), no material modifications shall be made to the SOW without written
notification to and written approval of the EPA, the Settling Work Defendants, and the
Court. Modifications to the SOW that do not materially alter that document may be made
by written agreement between the EPA, after providing a reasonable epportunity for
review and comment by the State, and the Settling Work Defendants.
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99. Nothing in this Consent Decree shall be deemed to alter the Court’s power to

-

enforce, supervise or approve modifications to this Consent Decree.

XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT.

100. This Cansent Decree shall be lodged with the Couart for a period of not less
an thirty (30) days for public patice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. Section. 9622(d)(2), and 28 C.F.R. Section 50.7. The United States
reserves the right to withdraw or withhold its consent if the comments regarding the
Consent Decree disclose facts or considerations which indicate that the Consent Decree is

inappropriate, improper, or inadequate. The Settling Work Defendants consent to the
entry of this Consent Decree without farther natice. . .

101. 1If for any reason the Court should decline ‘to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of siny Party and the
terras of the agreement may not be used as evidence in any litigation between the Parties.

W 00 =~} T DWW

XXXIIl. SIGNATORIES/SERVICE

Y-
o

102. Each undersigned representative of a Settling Defendant to this Consent F
Decree and the Assistant Attorney General for Environment and Natuiral Resources of the
epartment of Justice certifies that he or she is fully sutherized to enter into the terms and

conditions of this Consent Decree and to execute and legally bind such Party to this
Conscnt Decree.

el e
W N =

103. Each Scttling Defendant hercby agrees not to oppose enfry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree unless the United

States has notified the Settling Defendants in writing that it no longer supports entry of the
Consent Decree.

[
h BH

104. Each Settling Defendant shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to accept service of
process by mail on behalf of that Party with respect to all matters arising undér or relating

o this Consent Decree. The Settling Defendants hereby a to accept service in that
manner and to waive the formal service requirements set forth in Rule 4 of the Federal
ules of Civil Procedure and any applicable local rules of this Court, including, but not

LY
et
o

o
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19 llimited to, service of a summons.
20| :
21 SO ORDERED THIS 2&° Savor 22~ 20m.
22
23
JERRY J. HATTER. JR.
“ Honorable
25 United States District Judge
26 ‘
27
. 28 ~4f -
®
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Date:

THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of

United States v. Abex Aerospace Division, et al., relating to the Omega Chemical
Corporation Superfund Site.

FOR THE UNITED STATES OF AMERICA

¢ / . ¢ /7 /J::
J. SCH R 7,
Assistant Attorney General

Environment and Natural Resources Division -

. : U.S. Department of Justice
* Washington, D.C. 20530

KARL J. FINGERHOOD

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washiagton, D.C. 20044-7611

Yo, Taka

KEITH TAKATA

Director, Superfund Division

U.S. Environmental Protection Agency
Region IX

75 Hawthorne Street

San Francisco, CA 94105

DAVID RABBINO

Assistant Regional Counsel

U.S. Environmental Protection Agency
Region IX

75 Hawthorne Street

San Francisco, CA 94108

HA
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. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i M g REGION IX
,{% & 75 Hawthorne Street
"up San Francisco, CA 94105
Sent by Certified Mail

November 28, 2006

Leslie R. Schenck

Omega Chemical Site PRP Organized Group
Garvey Schubert Barer

1191 Second Avenue

Seattle, WA 98101-2939

RE:  EPA Request for Reimbursement of Oversight Costs 2005-2006 -
Omega Chemical Superfund Site (SSID 09BC)

De_ar Ms. Schenck: :

This letter serves to request péyment in the amount of $363,831.77 for costs incurred by the
United States Environmental Protection Agency (“EPA™) in overseeing the Omega Chemical
Superfund Site PRP Organized Group’s (OPOG’s) work at the Omega Chemical Superfund Site
(“Site”) in Whittier, California. Enclosed with this letter is an itemized summary of the EPA

- costs incurred July 1, 2005 through July 31, 2006. I would also like to respond to certain
comments in your May 15, 2006 letter to Elizabeth Cox of EPA. In that letter, you identified four
categories of work being done by EPA, none of which OPOG considers “Work” as defined in the
Partial Consent Decree. Those categories, according to your letter, are as follows.

EPA overseeing work done by OPOG under more than one Consent Decree

EPA overseeing work pursuant to a 106 Order by a group unrelated to OPOG

EPA conducting regional investigations itself, and

EPA doing work related to de minimis settlements and work related to developing a
scope of work for an additional Consent Decree

EPA and OPOG have signed an amendment (First Amendment) to the ori gmal Partial Consent
Decree (Partial CD) to 1ncorporate mitigation of indoor air contamination at Skateland. We
assume that your reference to “more than one Consent Decree” means the Partial CD and the
First Amendment. EPA oversight of OPOG, as specified in the Statement of Work within each
agreement, is clearly defined as “Work”.

EPA oversight of the Orﬁega Small Volume Group (OSVOG) under a 106 Order, and “regional”
work done by EPA are billed to a separate account code as previously explained to OPOG.

EPA’s de minimis settlement has been completed and no costs related to that settlement appear
in the current oversight bill.



Ms. Leslie R. Schenck
November 28, 2006
Page 2

Finally, EPA’s effort to develop a scope of work for the First Amendment is also “Work” as
defined in the Partial CD; therefore, the corresponding oversight costs are included in thls

oversight bill.

An overview of costs incurred during this billing period follows. Note that two categories of
costs are being further reviewed by EPA, and therefore are not included in this oversight bill: (1)
costs under the Multi-Site Cooperative Agreement to support the California EPA Department of
Toxic Substances Control (DTSC) oversight work on the Site and (2) Environmental Services
Assistance Team (ESAT) contract costs. The appropriate share of those costs related to OPOG’s

work will be included in future oversight bills.

Regional Payroll Costs: These include labor costs for EPA employees conducting or supporting
oversight work at Operable Unit One (i.e., the Phase 1a Area or OU-1). The amount billed is

$76,067.55.

Regional Travel Costs: These include travel costs for EPA employees conducting or supporting
QU-1 work. The amount billed is $1,816.49.

Records Management Support Services (RMSS): The Superfund Records Center is managed -
by ASRC Aerospace contractors. The contractors collected, photocopied, organized, indexed,
scanned, and stored Omega site documents relating to OU-1. In addition, the contractor
established files for OU-1 documents and organized and indexed the files in accordance with the
Region’s document-style indexing and retrieval system. The system is called Superfund _
Document Management System (SDMS). ASRC tracks costs for the Omega Chemical Site by
operable unit. The costs included in the oversight bill are only for OU-1. The amount billed is

$9,908.85.

Response Action Contract CH2M Hill Contract Number 68-W9-8225: All CH2M Hill costs
included in this request for payment were incurred under a work assignment that is unique to
QU-1. Note, however, that a new work assignment was recently created to track costs associated
with EPA’s oversight of removal actions being conducted by OPOG (i.e., the OU-1 groundwater
pump and treat system and the response to indoor air contamination at Skateland). All “regional”
work is done under a separate work assignment, and no costs associated with that work
assignment are included in this bill. As an attachment to this letter, EPA is providing summary
pages from each monthly status report (MSR) submitted to EPA by CH2M Hill during the billing
period. Although not required under the terms of the Consent Decree, this information is being
provided to facilitate OPOG’s review and payment of the corresponding costs. The amount billed

is $170,537.01.

In your May 15, 2006 letter to Elizabeth Cox, you indicated that other information in the MSRs,
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which OPOG requested and EPA provided for the previous billing cycle, is not useful to OPOG.
Therefore that information is not being provided with this oversight bill. In the May 15th letter,
you also requested that EPA provide “all consultants’ supporting documentation at the level of
detail of daily time sheets or other equivalent documentation.” EPA is not required to provide
any such information under the terms of the Partial CD and moreover, does not have documents
responsive to your request. Thus, we are not providing such documents.

EPA Indirect Costs: These are EPA’s overhead costs used to support site-specific work. The
amount billed is $105,501.87.

According to the Partial CD (#00-12471-TIH) entered on February 28, 2001, the Settling Work
Defendants shall reimburse the United States for all Oversight Costs incurred by the United
States in connection with the Work done pursuant to the Consent Decree not inconsistent with
the National Contingency Plan. The United States will send the Settling Work Defendants a bill
requiring payment for all response costs incurred by the United States with 1espect to the Partial
CD on a periodic basis. This letter constitutes such a bill.

EPA requests that you remit a check for $363,831.77 or transfer the payment electronically
within thirty (30) calendar days of receipt of this letter. If payment is made by check, the check
should be made payable to the U.S. EPA Hazardous Substances Superfund. Instructions for

- electronic submission of your payment are enclosed with this letter. The check and
accompanying transmittal letter should clearly reference the identity of the Site (Omega
Chemical Superfund Site 09BC) and should be sent to:

U.S. EPA — Region 9

ATTN: Superfund Accounting
P.O. Box 360863M
Pittsburgh, PA 15251

For electronic fimds transfers, please send to the following address:

Mellon Bank

ABA 043000261
Account 9109125

22 Morrow Drive
Pittsburgh, PA 15235

SWIFT A:ddress: MEILNUS3P (needed only for international transfers)
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Please send a copy of the check and transmittal letter, and direct any .questions concerning this
billing to Elaine Chan at:

U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street, (SFD-7-5)

San Francisco, CA 94105

(415) 972-3128

If you have any legal questions regarding this matter please contact Steve Berninger at:

U.S. Environmental Protection Agency
Office of Regional Counsel

75 Hawthomne Street, (ORC3)

San Francisco, CA 94105

(415) 972-3909

In accordance with Section 107(a) of CERCLA, if payment is not received within thirty (30) days
of receipt. of this notice, interest on past costs incurred shall accrue from the date of receipt of this
request for payment while interest on future costs shall accrue from the date of expenditure.
Interest rates are variable. The rate applicable on any unpaid amounts for any fiscal year is the
same as is specified for interest on investments of the Hazardous Substance Superfund which is
determined by the Department of the Treasury. The current rate of interest is 5.02% per annum.

Thank you for your cooperation with EPA and your attention to this matter.

Sincerely,

@M(éﬁuﬁ /¢§&Km [

Frederick K. Schauffler
Chief, Site Cleanup Section 4

Superfund Division
Enclosure
cc: Steve Berninger
Chris Lichens
Elaine Chan

Karl Fingerhood, DOJ
Keith Millhouse, OPOG
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ltemized Cost Summary

OMEGA RECOVERY SERV., CA, CA SITEID =09 BC
- Operable Unit(s): 01

' COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

- REGIONAL PAYROLL COSTS ..cocvirmmmnenicesmstcnnsenss st stevaraarenn e aansannnns

REGIONAL TRAVEL COSTS ...ccccurercerimrircraseessrenasessesmmscnsesessasssessaessesascsses sesessesnnessesas

RECORDS MANAGEMENT SUPPORT SERVICES (RMSS)
ASRC AEROSPACE CORP. (68-R-0101) ......cccoviriiriiriieeeece e e

RESPONSE ACTION CONTRACT
CH2M HILL, INC (B8-WB-B225) ..........ccommmicmmemrmiierniameenssseeeiseensesseciensssesees

Total Site Costs:

$76,067.55

-$1,816.49

$9,908.85

$170,637.01 -

$105,501.87

$363,831.77
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Regional Payroll Costs

OMEGA RECOVERY SERV., CA, CA SITE ID =09 BC

Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

Employee Name
PROPERTY ACCOUNTABLE OFFICER

COX, ELIZABETH A.
CHIEF, CASE DEVELOPMENT

FONG, ROSE Y.T.
ENVIRONMENTAL SCIENTIST

LICHENS, CHRISTOPHER W.

Environmental Engineer

Fiscal Pay Payroll Payroll
Year Period _Hours_ _Costs
2005 26 1.00 45.32
27 1.00 45.33
3.00 $135.98
2005 20 3.00 189.03
21 5.00 331.71
22 5.00 331.70 -
23 8.00 530.72
24 3.00 199.03
25 7.00 469.60
27 20.00 1,326.80
2006 02 4.00 262.50
03 2.00 126.30
04 1.00 63.16
05 11.00 694.68
06 3.00 .189.46
08 4.00 265.26
09 8.00 551.74
10 4.00 275.86
12 18.00 1,241.39
13 11.00 758.63
14 36.00 2,482.77
15 9.00 620.70
16 13.00 896.57
17 18.00 1,310.37
18 8.00 551.74
19 2.00 135.28
204.00 $13,815.00
2006 03 0.50 27.27
06 .0.25 13.64
N 16 0.25 14.15
' 1.00 $55.06
2005 20 59.00 3,153.30
21 56.00 2,992.94
22 45.00 2,405.04
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Regional Payroll Costs

OMEGA RECOVERY SERV., CA, CA SITE ID =09 BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

_ Fiscal Pay Payroll Payroll

-Employee Name Year Period . Hours - Costs
ADAMS, ELIZABETH J. 2005 22 6.00 466.12
CHIEF, SITE CLEANUP BRANCH 27 3.00 222.19
2006 10 3.00 246.64

11 3.00 242.35

15.00 $1,177.30

BAUER, RICHARD 2005 23 1.00 58.72
Environmental Scientist _ _ 27 1.00 58.06
. 2006 14 3.00 183.27

, 5.00 $300.05
BERGES, JACK 2006 12 1.00 49.64

CHEMIST '

1.00 $49.64

CAGURANGAN, CHRISTOPHER | 2005 26 2.50 - 112.61
CHEMIST 2006 02 2.00 90.08
03 2.00 90.08

04 2.00 92.81

13 2.00 95.92
15~ 500 239.83

15.50 $721.33

CHAN, ELAINE 2005 21 0.50 24.73
YEE, ELAINE . _ 25 1.00 49.44
COST RECOVERY SPECIALIST . 2006 02 0.50 24.73
04 1.00 49.45

05 0.50 25.42

06 3.00 152.80

10 2.00 106.10

11 0.50 26.53

12 2.00 106.13

14 0.50 26.53

18 0.50 29.02

12.00 $620.88

45.33

CORDINI, ALFRED J. | 2005 25 1.00
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Regional Payroll Costs

OMEGA RECOVERY SERV.,, CA, CA SITEID =09 BC

Operable Unlt(s) 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006

(CRP#119594 OU1 ONLY)

Fiscal
Employee Name Year
- SCHAUFFLER, FREDERICK K ' - 2006

Total Regional Payroll Costs

Pay
Period

06
07

. 08

09
10
11
12
14
15
16
17
18

Section 2 - Page 4 of 4

Payroll

Payroll
_Hours_ Costs
2.50 157.66
0.50 33.14
6.00 397.68
21.50 1,483.51
1.50 103.50
6.25 431.25
8.00 552.01 -
8.00 552.01
4.50 310.50
1.75 120.76
0.75 51.76
0.25 17.25
121.75 $8,191.35
1,296.25 $76,067.55
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Regional Payroll Costs

OMEGA RECOVERY SERV., CA, CA SITE ID = 09 BC
Operable Unit(s): 01

o : COSTS FROM 07/01/2005 THROUGH 07/31/2006
' (CRP#119594 OU1 ONLY)

Fiscal Pay Payroli Payroli

Employee Name Year Period Hours __Costs
LICHENS, CHRISTOPHER W. 2005 23 39.00 2,147.26
: 24 71.00 3,909.10
25 63.00 3,468.63
26 38.00 2,129.19
27 23.00 1,266.36
2006 02 9.00 495.53
03 18.00 991.06
_— 04 30.00 1,651.78
; 05 26.00 ~ 1,431.54
06 37.00 2,037.20
07 48.00 2,639.48
08 4200 - 2,309.56
09 64.00 3,663.13
10 39.00 2,232.24
11 54.00 - 3,090.76
12 34.00 1,946.04
13 15.00 858.56
14 25.00 1,430.91
15 9.00 515.84
16 46.00 2,632.91
17 13.00 744.06
18 14.00 801.29
19 1.00 57.25

918.00  $51,000.96

SCHAUFFLER, FREDERICK K 2005 20 2.25 149.14
ENVIRONMENTAL ENGINEER : 21 10.25 679.36
22 16.25 1,077.02

23 6.25 414.25

24 7.00 463.95

25 825 546.79

26 1.00 67.58

27 3.75 248.54

2006 02 1.75 112.98

04 1.50 94.58

05 . 2.00 126.13
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Headquarters Payroll Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09BC .
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

Fiscal Pay Payroll Payroll
Employee Name _ Year Period Hours Costs
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Regional Travel Costs

OMEGA RECOVERY SERV., CA, CA SITEID =09 BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

Section 3 - Page 1oft

Treasury
_ Travel Treasury Schedule
Traveler/\Vendor Name Number Schedule Date
COX, ELIZABETH A. TM0411979 ACHAOGOQ_S 04/10/2006
CHIEF, CASE DEVELOPMENT
LICHENS, CHRISTOPHER W. TM0364735  ACHA05312  11/10/2005
TMO0389055 ACHAQ06019 01/23/2006
TM0392008 ACHAQ6033  02/06/2006
SCHAUFFLER, FREDERICK K TM0352011 ACHAQ05259 - 09/20/2005
ENVIRONMENTAL ENGINEER TM0391091 ACHAD06020 01/24/2006
TM0391826 ACHAO06034 02/07/2006

Total Regional Travel Costs

Travel Costs

-+ 262.60

$262.60

296.39
239.63
243.40

$779.42

413.77
1568.60
202.10

$774.47

$1,816.49




Report Date: 11/21/2006

Headquarters Travel Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09 BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

Treasury
Travel Treasury Schedule

Traveler/Vendor Name ‘Number Schedule Date

Page 1 of 1

Travel Costs
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Contract Costs i

OMEGA RECOVERY SERV., CA, CA SITE ID =09 BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

RECORDS MANAGEMENT SUPPORT SERVICES (RMSS)

Contractor Name: ASRC AEROSPACE CORP.
EPA Contract Number: 68-R9-0101
Project Officer(s): CHAN, ELAINE

From: 04/25/2005 To: 05/28/2006

Records Management Support Services

Dates of Service:

~Summafy of Service:

Total Costs: $9,908.85
Voucher Voucher . Voucher Treasury Schedule Site
Number Date Amount _ Number and Date Amount
51 06/09/2005 191,508.24 R5549 07/07/2005 989.41
52 07/06/2005 150,823.77 R5602 08/03/2005 58.56
53 08/10/2005 181,689.72 R5668 09/07/2005 4,094.69
54 09/07/2005 154,944.40 R6005 10/05/2005 2,407.30
55 10/14/2005 178,491.58 R6072 11/09/2005 546.91
56 11/07/2005 83,912.67 R6119 12/01/2005 759.67
57 11/09/2005 60,492.23 R6123 12/05/2005 48.66
58 12/16/2005 142,412.1¢ R6210 01/13/2006 48.79
59 01/17/2006 171,741.97 R6263 02/10/2006 234.01
60 01/10/2006 144,001.64 R6320 03/08/2006 107.87
61 03/06/2006 151,044.29 R6366 03/30/2006 99.46
62 04/05/2006 154,589.69 R6422 05/02/2006 344.09
63 05/08/2006 185,495.64 R6484 06/01/2006 140.74
64 06/05/2006 144,609.23 R6544 06/29/2006 28.69
: Total: $9,908.85
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Section 5 -

Contract Costs

OMEGA RECOVERY SERV., CA, CA SITEID =09 BC
Operable Unit(s): 01 '

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY) '

RESPONSE ACTION CONTRACT

Contractor Name:

EPA Contract Number:
Project Officer(s):
Dates of_ServiC‘e:

Summary of Service:

Total Costs:

Page 2 of 2

Voucher Number

154
16872
156
162
164
166COR
171
172
175
177
178
181
183
1852
187
189

CH2M HILL, INC

68-W9-8225

NANBU, LINDA

From: 04/30/2005 To: 04/28/2006

Response Action

$170,537.01
’ Annual
Schedule Number Rate Type Allocation Rate
05572 ' Provisional 0.048153
05632 Provisional 0.048153
05636 Provisional 0.048153
05693 Provisional 0.048153
06033 Provisional 0.048153
06097 Provisional 0.048153
06148 Provisional 0.048153
06148 Provisional 0.048153
06212 Provisional 0.048153
06280 Provisional 0.048153
06280 Provisional 0.048153
06343 Provisional 0.048153
06393 - Provisional 0.048153
06466 _ ~ Provisional '0.048153
06466 Provisional 0.048153
0.048153

‘06517 Provisional



Report Date: 11/21/2006

RESPONSE ACTION CONTRACT

Contract Costs

'OMEGA RECOVERY SERV., CA, CA SITE ID = 09 BC
Operable Unit(s): 01 '

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

Contractor Name: CH2M HILL, INC
EPA Contract Number: 68-W9-8225
Project Officer(s): NANBU, LINDA

Dates of Service:

Summ'ary of Service:

From: 04/30/2005

Response Action

To: 04/28/2006

Section 5 - Page 1 of 2

Total Costs: $170,537.01
Voucher Voucher | Voucher Treasury Schedule Site Annual
Number Date __Amount Number and Date Amount Allocation
154 - 06/20/2005  1,146,492.15 05572 07/15/2005 © 13,325.60 641.67
158Z 07/22/2005 -80,432.29 05632 08/16/2005 -1,395.90 -67.22
156 07/20/2005  1,431,923.07 05636 08/17/2005 7,007.18 337.42
162 08/20/2005  1,688,991.05 05693 09/15/2005 15,471.56 745.00
164 09/20/2005  1,002,686.91 06033 10/20/2005 12,931.54 622.69
166COR 10/25/2005  2,126,866.97 06097 11/21/2005 14,338.11 690.42.
171 11/20/2005 = 424,516.44 06148 12/14/2005 20.70 ' 1.00
172 11/20/2005 854,164.72 06148 12/14/2005 8,144.42 392.18
175 12/20/2005 926,959.19 06212 01/17/2006 16,404.97 789.95
177 01/20/2006 -12,822.69 06280 02/17/2006 -862.20 -41.51
178 1 01/20/2006  1,167,173.64 06280 02/17/2006 10,066.99 484.76
181 02/20/2006  1,173,737.54 06343 03/21/2006 17,084.40 822.66
183 03/20/2006  1,244,965.96 06393 04/13/2006 24,024.11 1,156.83
- 185Z 03/27/2006 -82,624.08 06466 05/23/2006 -495.23 -23.85
187 04/20/2006  1,570,223.93 06466 05/23/2006 18,335.67 882.92
189 05/20/2006  1,233,555.74 06517 06/16/2006 8,300.48 399.69
Total: $162,702.40 . $7,834.61
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EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

Fiscal Year . Direct Costs | Indirect Rate( %) Indirect Costs

2005 71,256.63 40.84% * 29,101.19
2006 187,073.27 _ 40.84% * ' 76,400.68
258,329.90 '
Total EPA Indirect Costs : : ' $105,501.87

¥YPROVISIONAL rates subject to change when final rates are approved and calculated.
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EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

PAYROLL DIRECT COSTS
: _, ind.
Fiscal Pay Payroll Rate Indirect
Employee Name Year = Period Costs (%) Costs
ADAMS, ELIZABETH J. | 2005 22 466.12  40.84% 190.36
27 | 22219 40.84% 90.74
' 688.31 $281.10
BAUER, RICHARD o 2005 23 58.72 40.84% 23.98
27 58.06 40.84% - 23.71
116.78 $47.69
CAGURANGAN, CHRISTOPHER 2005 26 112.61 40.84% 45.99
112.61 $45.99
CHAN, ELAINE ' 2005 21 24.73 40.84% 10.10
25 49.44 40.84% 20.19
' 74.17 $30.29
CORDINI, ALFRED J. 2005 25 4533  40.84% 18.51
.26 . 4532 40.84% 18.51
27 o 4533  40.84% 18.51
135.98 $55.53
COX, ELIZABETH A. 2005 20 199.03 40.84% 81.28
21 331.71 40.84% 135.47
22 331.70  40.84% 135.47
23 530.72 40:84% 216.75
24 ; 199.03 40.84% 81.28
40.84% 191.78

2 .0 469.60
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EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09BC
"~ Operable Unit(s): 01

- COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

PAYROLL DIRECT COSTS

Ind.

| Fiscal  Pay Payroll Rate Indirect

Employee Name Year  Period __Costs (%) Costs
COX, ELIZABETHA. 2005 27 1,326.80 40.84% 541.87
: - 3,388.59 $1,383.90
LICHENS, CHRISTOPHER W. 2005 20 3,153.30 40.84% 1,287.81
' 21 : 2,092.94 40.84% 1,222.32
' 22 2,405.04 40.84% 982.22
23 2,147.26 40.84% 876.94
24 3,909.10 40.84% 1,506.48
25 3,468.63 40.84% 1,416.59
26 2,129.19 40.84% 869.56
27 1,266.36  40.84% 517.18
21,471.82 $8,769.10
SCHAUFFLER, FREDERICK K 2005 20 . 149.14 40.84% 60.91
' 21 _ 679.36 40.84% 277.45
22 1,077.02 40.84% 430.85
23 41425 40.84% 169.18
24 463.95 40.84% 189.48
25 546.79 40.84% 223.31
26 67.58 40.84% 27.60
27 24854 40.84% 101.50
3,646.63 $1,489.28
$12,102.88

Total Fiscal Year 2005 Payroll Direct_Costs: 29,634.89
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EPA Indirect Costs

Operable Unit(s): 01

Section 7 - Page 3 of 9

OMEGA RECOVERY S.ERV., CA, CA SITEID =09 BC

. COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

TRAVEL DIRECT COSTS
Treasury Ind.

: : Travel Schedule Travel Rf‘te Indirect
Traveler/Vendor Name Number Date Costs (%) Costs
SCHAUFFLER, FREDERICK K TM0352011  09/20/2005 413.77  40.84% 168.98

_ ‘ - 413.77 $168.98
Total Fiscal Year 2005 Travel Direct Costs: 413.77 $168.98
OTHER DIRECT COSTS |
Contract, Treasury Annual/SMO Ind.
IAG, SCA, Schedule Site Allocation ~Rate ‘Indirect
Misc.NO Date Amount Costs (%) Costs
68-R9-0101 07/07/2005 989.41 0.00 40.84% 404.08
: 08/03/2005 58.56 0.00 40.84% 123.92
09/07/2005 4,094.69 0.00 40.84% 1,672.27
5,142.66 0.00 $2,100.27
68-W9-8225 07/15/2005 13,325.60 641.67 40.84% 5,704.23
08/16/2005 -1 ,_395.90 -67.22 40.84% -597.54
08/17/2005 7,007.18 337.42 40.84% 2,999.53
09/15/2005 15,471.56 745.00 40.84% 6,622.84
' 34,408.44 1,656.87 ' $14,729.06
Total Fiscal Year 2005 Other Direct Costs: ' 39,551 .10 1,656.87 $16,829.33
Total Fiscal Year 2005: 71,256.63 $29,101.19
PAYROLL DIRECT COSTS
R Ind.
Fiscal Payroll Roate Indirect
Employee Name Year Costs (%) Costs
ADAMS. ELIZABETH J. 20086 246.64 40.84% 100.73
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Section 7 - Page 4 of 9

EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

PAYROLL DIRECT COSTS

_ Ind.
Fiscal  Pay Payroll Rate indirect
Employee Name Year  Period Costs (%) Costs

ADAMS, ELIZABETH J. 2006 11 242.35 40.84% 98.98

- 488.99 $199.71

BAUER, RICHARD 2006 - 14 C 183.27 40.84% 74.85

S }= 183.27 $74.85

BERGES, JACK 2006 12 49.64 40.84% 20.27

49.64 $20.27

CAGURANGAN, CHRISTOPHER 2006 02 90.08 40.84% 36.79
03 90.08 40.84% 36.79

04 92.81 40.84% 37.90

13 _ 95.92 40.84% 39.17

15 _ - 239.83 40.84% 97.95

608.72 $248.60

CHAN, ELAINE 2006 - 02 2473 40.84% 10.10

. ' 04 4945 40.84% 20.20

05 25.42 40.84% 10.38

06 152.80 40.84% 62.40

10 106.10 40.84% 43.33

1 26.53 40.84% 10.83

12 106.13 40.84% 43.34

14 : 26.53 40.84% 10.83

- 18 _ 29.02 40.84% 11.85

546.71 $223.26

COX, ELIZABETH A. 2006 02 262.50 40.84% 107.21
03 ' 126.30 40.84% 51.58
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EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID =09 BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

PAYROLL DIRECT COSTS
ind.

: Fiscal . Pay Payroli ~ Rate Indirect

Employee Name Year Period Costs (%) Costs
COX, ELIZABETHA. 2006 04 63.16 40.84% 25.79
. Y05 | 694.68 40.84% 283.71

06 189.46 40.84% 77.38

08 265.26 40.84% 108.33

09 551.74 40.84% 225.33

. 10 275.86 40.84% 112.66

‘ 12 1,241.39  40.84% 506.98

13 758.63 40.84% 309.82

14 2,482.77 40.84% 1,013.96

15 620.70 40.84% 253.49

16 896.57 40.84% ~ 366.16

17 1,310.37 40.84% 535.16

18 551.74 40.84% 225.33

19 , 13528 40.84% 55.25

10,426.41 $4,258.14

FONG, ROSE Y.T. 2006 03 27.27 40.84% 11.14
06 13.64 40.84% 5.57
16 - 14.15  40.84% 5.78.

55.06 $22.49

LICHENS, CHRISTOPHER W. 2006 02 49553 40.84% 202.37
03 991.06 40.84% 404.75

04 1,651.78 40.84% 674.59
05 1,431.54 40.84% 584.64
06, | 2,037.20 40.84% 831.99

07 2,639.48 40.84%  1,077.96

08 2,309.56 40.84% 943.22

09 3,663.13 40.84% 1,496.02
10 : 2,232.24 40.84% 911.65

11 3,090.76 40.84% 1,262.27

12 : 1,946.04 40.84% 794.76
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EPA Indirect Costs

Section 7 - Page 6 of 9

OMEGA RECOVERY SERV., CA, CA SITE ID = 09 BC

Operable Unit(s): 01

- COSTS FROM 07/01/2005 THROUGH 07/31/2006

(CRP#119594 OU1 ONLY)

PAYROLL DIRECT COSTS

Fiscal
Year

2006 13
14

| Pay

Employee Name Period

- LICHENS, CHRISTOPHER W.

15
16

17
18

19

SCHAUFFLER, FREDERICK K 2006 02
04
05
06
07
08
09
10
11
12
14
15
16
17
18

Total Fiscal Year 2006 Payroll Direct Costs:

Ind.

Payroll  Rate: Indirect
Costs (%) Costs
858.56 40.84% 350.64
74407 40.84% 303.88
686.84 40.84% 280.51
515.84 40.84% 210.67
2,575.66 40.84% 1,051.90
57.25 40.84% . 23.38
572.36 40.84% 233.75
171.70 40.84% 70.12
400.65 40.84% 163.63
400.64 40.84% 163.62
. 57.25 40.84% 23.38
' 29,529.14 $12,059.70
112.98 40.84% 46.14
94.58 40.84% 38.63
126.13 40.84% 51.51
157.66 40.84% 64.39
33.14 40.84% 13.53
397.68 40.84% 162.41
1,483.51 40.84% 605.87
103.50 40.84% 42.27
431.25 40.84% 176.12
552.01 40.84% 225.44
552.01 40.84% 225.44
310.50 40.84% 126.81
120.76 40.84% 49.32
51.76 40.84% 21.14
17.25 40.84% 7.04
4,544.72 $1,856.06
46,432.66 $18,963.08
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EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID =09 BC
Operable Umt(s) 01

Section 7 - Page 7 of 9

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

TRAVEL DIRECT COSTS
Treasury Ind.
Travel Schedule Travel Rate |ndirect
Traveler/Vendor Name Number Date Costs (%) Costs
COX, ELIZABETH A. TM0411979 04/10/2006 262.60 40.84% 107.25.
262.60 $107.25
LICHENS, CHRISTOPHER W. TMO364735 11/10/2005 296.39 40.84% 121.04
' : TM0389055 01/23/2006 23963 40.84% .97.86
' TM0392008 02/06/2006 243.40 40.84% 99.39
779.42 $318.29
SCHAUFFLER, FREDERICK K TM0391091 01/24/2006 158.60 40.84% 64.77 |
TMO0391826 02/07/2006 202.10 40.84% 82.53
360.70 - $147.30
Total Fiscal Year 2006 Travel Direct Costs: 1,402.72 $572.84
OTHER DIRECT COSTS
- Contract, Treasury Annual/SMO Ind.
IAG, SCA,  voucher Schedule Site Allocation Rate Indirect
Misc.NO Number Date Amount Costs (%) Costs
68-R9-01 01 54 10/05/2005 2,407.30 0.00 40.84% : 983. 1 4
' 55 1 1/09/20Q5 546.91 0.00 40.84% 223.36
56 12/01/2005 759.67 0.00 40.84% 310.25
57 12/05/2005 48.66 0.00 40.84% 19.87
58 01/13/2006 48.79 0.00 40.84% 19.93
59 02/10/2006 234.01 - 0.00 40._84% 95.57
60 03/08/2006 107.87 0.00 40.84% 44.05
- 61 03/30/2006 ' 99.46 0.00 40.84% 40.62
62 05/02/2006 ", ,344.09 0.00 40.84% 140.53
63 06/01/2006 .140.74 0.00 40.84% 57.48
JVF3463 06/21/2006 -6,798.21 0.00 40.84% -2 776 39
8,383.89 - 0.00 40.84% 3 423 98



Report Date: 11/21/2006

Contract,
IAG, SCA,
Misc.NO

Voucher
Number

Section 7 - Page 9 of 9

' EPA Indirect Costs

OMEGA RECOVERY SERV., CA, CA SITEID=09BC
Operable Unit(s): 01

COSTS FROM 07/01/2005 THROUGH 07/31/2006
(CRP#119594 OU1 ONLY)

OTHER DIRECT COSTS

68-W9-8225

164

166COR
172

171

175

178

177

181

183
187
185Z
189

Total Fiscal Year 2006 Other Direct Costs:

Total Fiscal Year 2006:

. Total EPA Indirect Costs

Treasury ‘Annual/SmMoO Ind.

Schedule Site Allocation Rate Indirect
Date -Amount Costs (%) Costs
10/20/2005 12,931.54 622.69 40.84% 5,535.55
11/21/2005 14,338.11 690.42 40.84% 6,. 137.65
12/14/2005 8,144.42 392.18 40.84% 3,486.35
12/14/2005 20.70 1.00 40.84% 8.86
01/17/2006 16,404.97 789.95 40.84% 7,022.41
02/17/2006 1 0,066.99 484.76 40.84% 4,309.33
02/17/2006 -321.16 -15.46  40.84% -137.48

: -541.04 -26.05 40.84%  -231.60
03/21/2006 5,883.62 283.31 40.84% 2,518.57
11,200.78 539.35 40.84% 4,794.67

04/13/2006 24,024.11 1,156.83 40.84% 10,283.90
05/23/2006 18,335.67 882.92 40.84% 7,848.87
05/23/2006 -495.23 -23.85 40.84% -211.99
06/16/2006 1,450.38 69.84 40.84% 620.86
6,850.10 329.85 40.84% 2,932.29

128,293.96 . 6,177.74 $54,918.24

133,060.15 6,177.74 $56,864.76

187,073.27 $76,400.68

$105,501.87
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» 68-W-98-225

Omega Chemical Corp. OU-1 - RI/FS Oversight

Period: 04/30/2005 through 05/27/2005

Task 6 - Data Evaluation (DE)

» Asdirected by EPA.

e Review of PRPs' data, memoranda, work plans for additional soil and indoor air investigation, revised
groundwater EE/CA (June), and attending teleconferences and meetings with EPA and OPOG are
expected for the duration of the WA.

Task 14 - Administrative Record (AR)
None

Anticipated Changes

None

Variances - Contract Cost Adjustments
None

Problems and Recommended Solutions
Dollar and LOE expenditures have exceeded 75% of the EL. The Dollar and LOE expenditures are expected

to be sufficient for the remainder of the period of performance.




68-W-98-225

‘ MONTHLY STATUS REPORT

- Omega Chemical Corp. OU-1 - RI/FS Ovefsight |

- Period: 04/30/2005 through 05/27/2005

Work Assignment No.: 174-RSBD-09BC 3 Project Ofﬁcer: Linda.Nanbu
CH2M HILL Project No.: 183120 _ Work Assignment Mgr.: Chris Lichens

Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
2,206.6 (78.81%) of the LOE Expenditure Limit (2,800) and $242,865.81 (79.63%) of the Dollar Expendlture

Limit ($305,000.00) has been expended.
B. Summary

CH2M HILL reviewed PRP data and memoranda covering additional investigation and interim mitigation
measures and provided comments to EPA. CH2M HILL participated in conference calls with EPA and
OPOG to discuss planned activities.

C. Activities Performed During Reporting Period
This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, " P" levels, and numbier of hours worked for each individual.

Task 1 - Project Planning and Support (PP)

» The SM, with the help of Support Staff, performed routine management, cost/schedule control,
invoicing, staffing, and reporting (MSR) activities.

¢ The SM and Contract Administrator addressed OPOG's inquiries regarding project invoices.

Task 2 - Community Relations (CR)
No Activity

Task 3 - Field Investigation (FI)
No Activity

Task 5 - Analytical Support & Data Validation (AN)
No Activity

Task 6 - Data Evaluation {(DE)
e The SM, Sr. Engineer, and Sr. Toxicologist reviewed PRPs' documents including the Phase 1A Area

investigation report, Draft EECA, response to EPA comments on the Draft SSD WP, and response to
EPA comments on the additional on-site soil investigation WP; prepared review memoranda, and
attended conference calls with EPA and OPOG on additional investigation and mitigation of indoor air
impacts at and near the Omega site.

Task 14 - Administrative Record (AR)
No Activity

D. Activities Planned During Next Reporting Penod

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
» Perform routine management and reporting.

Task 2 - Community Relations (CR)
e Asdirected by EPA.

Task 3 - Field Investigation (FI)

e Asdirected by EPA.
4 » Field oversight is anticipated during groundwater sampling in August-September 2005, and durmg
13 additional soil and indoor air investigation (likely in June-July 2005).

Task 5 - Analytical Support & Data Validation (AN)
* Asdirected by EPA.



68-W-98-225

Omega Chemical Corp. OU-1 - RI/FS Oversight

Period: 05/28/2005 through 06/24/2005

Task 6 - Data Evaluation (DE) %
» Review of PRPs' data, memoranda, work plans for additional soil and indoor air investigation, revised
groundwater EE/CA (July), and attending teleconferences and meetings with EPA and OPOG are
expected for the duration of the WA.

Task 14 - Administrative Record (AR)
None
E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
None

G. Problems and Recommended Solutions
Dollar and LOE expenditures have exceeded 75% of the EL. The Dollar and LOE expenditures are expected
to be sufficient for the remainder of the period of performance.

MSR_174 OMEGA OU1_JUNE 2005
PAGE 2 OF 2



68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical Corp. OU-1 - RI/FS Oversight

Period: 05/26/2005 through 06/24/2005

Work Assignment No.: 174-RSBD-09BC S Project Officer: Linda Nanbu

CH2M HILL Project No.: 183120 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: _ Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
2,264.1 (80.86%) of the LOE Expenditure Limit (2,800) and $249,872.99 (81.93%) of the Dollar Expenditure

Limit ($305,000.00) has been expended.

B. Summary
CH2M HILL reviewed PRP data and memoranda, and PRP's response to EPA's comments covering

additional investigation and interim mitigation measures and provided comments to EPA. CH2M HILL
participated in conference calls with EPA and OPOG to discuss planned activities and resolve comment

issues.

C. Activities Performed During Reporting Period

This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Plannmg and Support (PP)
o The SM, with the help of Support Staff, performed routine management cost/schedule control,

invoicing, staffing, and reporting (MSR) activities.

Task 2 - Community Relations (CR)
No Activity

Task 3 - Field lnvéstlgatlon (Fh

No Activity

Task 5 - Analytical Support & Data Validation (AN)

e  Sr. Chemist validated analytical data and prepared validation reports. The SM coordinated data
validation.

Task 6 - Data Evaluation (DE)

e The SM, 5r. Engineer, and Sr. Toxicologist reviewed PRPs' response to EPA comments on the Draft SSD
WP, on the additional on-site soil investigation WP, and on the groundwater EECA; prepared review
memoranda, and attended conference calls with EPA and OPOG on comment resolution.

» Database Specialist updated project database. Sr. Chemist provided validated data and coordinated
database update. '

Task 14 - Administrative Record (AR}
No Activity

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting penod

Task 1 - Project Planning and Support (PP)
e  Perform routine management and reporting.

Task 2 - Community Relations {CR)
« Provide support for a public meeting planned for August.

Task 3 - Field Investigation (FI) :
o Field oversight is anticipated during groundwater sampling in August-September 2005, and during

d additional soil and indoor air investigation (likely in July-August 2005).

Task 5 - Analytical Support & Data Vahdatlon {AN)
s  As directed by EPA.

MSR_174 OMEGA OU1_JUNE 2005
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, 68-W-98-225
Omega Chemical Corp. OU-1 - RI/FS Oversight

Period: 06/25/2005 through 07/29/2005

Task 5 - Analytical Support & Data Validation (AN)
e Asdirected by EPA.

Task 6 - Data Evaluation (DE)

e Review of PRPs' data, memoranda, work plans for additional soil and indoor air investigation, final
groundwater EE/CA (August), and attending teleconferences and meetings with EPA and OPOG are E‘ﬁ
expected for the duration of the WA. EY

Task 14 - Administrative Record (AR)
None

E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
In accordance with the U.S. Environmental Protection Agency Indirect Cost Rate Agreement Number
050076 a special invoice was submitted during this reporting period to adjust the indirect rate for
CH?2M HILL labor billed to this work assignment during the period of January 2005 through June 2005 and
the amount of that adjustment is reflected in the cumulative dollars invoiced for this project.

In accordance with Contract Clause G.1 - PAYMENT OF BASE FEE, a credit adjustment to the base fee
amount invoiced to date is included in the July 2005 invoice to reconcile the ratio of LOE hours expended to
the total LOE hours ordered in Option Period I.

G. Problems and Recommended Solutions
Dollar and LOE expenditures have exceeded 75% of the EL. The Dollar and LOE ELs are expected to be
sufficient for the remainder of the Period of Performance.



Omega Chemical Corp. OU-1 -RUFS Oversight

68-W-98-225

MONTHLY STATUS REPORT |

Period: 06/25/2005 through 07/29/2005

Work Assignment No.: 174-RSBD-09BC Project Officer: Linda Nanbu

CH2M HILL Project No.: 183120 - Work Assignment Mgr.: Chris Lichens

Team Sub Project No.: ‘ _ ~ Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
2,400.3 (85.73%) of the LOE Expenditure Limit (2,800) and $263,948.65 (86.54%) of the Dollar Expenditure
Limit ($305,000.00) has been expended.

B. Summary
CH2M HILL reviewed PRP's EECA and provided comments to EPA. CH2M HILL participated in
conference calls with EPA and OPOG to discuss planned activities and resolve comment issues.
CH2M HILL assisted EPA in coordinating a public meeting, provided field investigation support and
provided analytical data validation support.

C. Activities Performed During Reporting Period

This section presents a description of activities performed on each task. Note: Report 1 contains by task, names.
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP) |
e The SM, with the help of Support Staff, performed routine management, cost/schedule control,

invoicing, staffing, and reporting (MSR) activities.

Task 2 - Co_mmuhity Relations (CR)
¢  Public Relations Specialist assisted EPA in coordinating a public meeting in August.

Task 3 - Field Investigation (FI)
s The SM coordinated and Task Manager and Project Scientist prepared for f1e1d oversight of soils
investigation and groundwater sampling in August.

Task 5 - Analytical Support & Data Validation (AN)
»  Sr. Chemist with support from a Data Base Specialist and two support staff validated analytical data
and prepared validation reports. The SM coordinated data validation and sent validation reports to the

Superfund Records Center.

Task 6 - Data Evaluation (DE)

e TheSM, Sr. Engineer, and Sr. Tox1colog15t reviewed PRPs' groundwater EECA, updated Soils
Investigation Work Plan and updated SSD submittal and prepared review comments, and attended
conference calls with EPA and OPOG on comment resolution.

e Task Manager and Database Specialist updated project database.

Task 14 - Administrative Record (AR)
No Activity

Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
e  Perform routine management and reporting.

=

Task 2 - Community Relations (CR)
o Provide support for a public meeting planned for August

Task 3 - Field Investigation (FI) -
o Field oversight is anticipated during groundwater samplmg in August 2005 and during additional soil

and indoor air investigation August-September 2005.

MR 174 OMECA CHEMICAL Nild 1l V INNE



‘Omega Chemical Corp. OU-1 - RIFS Oversight
- Period: 07/30/2005 through 08/26/2005

Task 3 - Field investigation (Fl}
» Field oversight is anticipated during soil and indoor air investigation and S5D testing in Septembe:

2005. ;

Task 5 - Analytical Support & Data Validation (AN)
» Asdirected by EPA.

Task 6 - Data Evaluation (DE)
*  Assist EPA in preparation of Action Memorandum on interim groundwater remedy in September.

Task 14 - Administrative Record (AR)
None

Task 15 - Work Assignment Closeout (CO)
» Closeout activity will be performed in September.

E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
None

G. Problems and Recommended Solutions :
Dollar and LOE expenditures have exceeded 75% of the EL. The Dollar and LOE ELs are expected to be
sufficient for the remainder of the Period of Performance. )

MSR_174 OMEGA CHEMICAL_AUGUST 2005
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- 68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical Corp. OU-1 - RIFS Oversight

- Period: 07/30/2005 through 08/26/2005

Work Assignment No.: 174-RSBD-09BC - Project Officer: Linda Nanbu

CH2M HILL Project No.: 183120 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
2,509.1 (89.61%) of the LOE Expenditure Limit (2,800) and $276,880.19 (90.78%) of the Dollar Expenditure

Limit ($305,000.00) has been expended.

B. Summary
.CH2M HILL reviewed PRP's Work Plans and provided comments to EPA. CH2M HILL participated in

conference calls with EPA and OPOG to discuss planned activities and resolve comment issues.
CH2M HILL assisted EPA in coordinating and attendmg a public meeting, performed field oversight, and
validated analytical data.

C. Activities Performed Durjng Reporting Period ,
This section presents a description of activities performed on each task. Nofe: Report 1 contains by task, names
of staff, " P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP)
» The SM and a Sr. Process Engineer (Acting SM) with the help of Support Staff, performed routine
management, cost/schedule control, invoicing, staffing, and reporting (MSR) activities.

Task 2 - Community Relations (CR)

e Public Relations Specialist and Support Staff assisted EPA in coordinating a public meeting in August
on the OU-1 interim groundwater remedy and arranged for a translation.

o Contracting Specialist procured translation services.

s The SM attended the public meeting.

Task 3 - Field Investigation (FI)
» The SM coordinated, and the Task Manager and Project Scientist, with the help of Support Staff,
performed field oversight of on-site soils investigation and groundwater sampling.

Task 5 - Analytical Support & Data Validation (AN)
¢ Sr. Chemist and a subcontractor validated analytical data and prepared validation reports.

+ Contracting Specialist processed subcontractor invoice.
e  Other Direct Costs on this task are $1,093.75 for Temporary Help.

Task 6 - Data Evaluation (DE) :

e The SM, Sr. Engineer, Hydrogeologist and Sr. Toxicologist rev1ewed PRPs' revised On-Site Soxls
Investigation Work Plan Addenduin 2 and revised SSD Work Plan, and attended conference calls with
EPA and OPOG on comment resolution.

e Task Manager and Database Specialist updated project database with CH2M HILL's and PRP's data.

Task 14 - Administrative Record (AR)
No Activity

Task 15 - Work Assignment Closeout (CO) :
» A Contract Manager prepared team subcontractor taskmg documents.

D. Activities Planned During Next Reporting Period

. This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
e  Perform routine management and reporting.

Task 2 - Community Relations (CR)
e Asdirected by EPA.

MSR_174 OMEGA CHEMICAL_AUGUST 2005
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. 68.W-08-225 Y8
Omega Chemical Corp. OU-1 - RI/FS Oversight '

Period: 08/27/2005 through 09/30/2005

Task 3 - Field Investigation (F1)
None

Task 5 - Anafytical Support & Data Validation (AN)
None '

Task 6 - Data Evaluation (DE)
None

Task 14 - Administrative Record (AR)
None '

Task 15 - Work Assignment Closeout (CO)
‘None

E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
None

G. Problems and Recommended Solutions
This Work Assignment is now closed.

MSR_174 OMEGA CHEMICAL OU1_SEPTEMBER 2005
PAGE2OF 2



68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical Corp. OU-1 - RIIFS 'OverSight

Period: 08/27/2005 through 09/30/2005

Work Assignment No.: 174-RSBD-09BC . Project Officer: Linda Nanbu
CH2M HILL Project No.: 183120 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
2,629 (93.89%) of the LOE Expenditure Limit (2, 800) and $291,218.30 (95.48%) of the Dollar Expenditure

Limit ($305,000.00) has been expended.

B. Summary
CH2M HILL reviewed discharge permit requirements for the interim groundwater remedy and PRP's Work

Plan for SSD. CH2M HILL participated in conference calls with EPA and OPOG to discuss planned -
activities and resolve comment issues. CH2M HILL performed field oversight of MIP soil investigation and

SSD testing.
C. Activities Performed Durmg Reporting Period

This section presents a desgription of activities performed on each task. Note: Report 1 contains by task, names
of staff. "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP)
¢ The SM with the help of Support Staff, performed routine management, cost/schedule control,

invoicing, staffing, and reporting (MSR) activities.
Task 2 - Community Relations (CR)
» Public Relations Specialist processed invoice for translation services.
¢  Other Direct Costs on this task are $570 for Court Reporter.

Task 3 - Field Investigation (FI)
e The SM coordinated, and the Task Manager and two Project Scnentlsts, with the help of Support Staff,

- performed field oversight of on-site soils MIP investigation and SSD testing.
s  Other Direct Costs on this task are $9.41 for Equipment Consumable.

Task 5 - Analytical Support & Data Validation {(AN)
» The SM coordinated the validation of EPA analytlcal data, and requested and received data from

OPOG.

Task 6 - Data Evaluation (DE)

e The SM and Sr. Engineer researched permit requirements for treated groundwater discharge and
potential off-gassing from the planned interim groundwater treatment system. The Los Angeles
RWQCB and the South Coast AQMD were contacted.

» The SM and Sr. Engineer reviewed OPOG's revised SSD Work Plan and attended conference calls with

EPA and OPOG.
e Database Specialist updated project database with CH2M HILL's and OPOG's data.

Task 14 - Administrative Record (AR)
No Activity

Task 15 - Work Assignment Closeout (CO)
s The SM prepared and the PM reviewed the WACR. The WACR was submitted to EPA.

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.
Task 1 - Project Planning and Support (PP)
None

Task 2 - Community Relations (CR)
None

MSR_174 OMEGA CHEMICAL OU1_SEPTEMBER 2005
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Omega Chemical OU1 - RI/FS Oversight

68-W-08-225 {

'E. Anticipated Changes

None

" F. Variances - Contract Cost Adjustments
None

G. Problems and Recommended Solutions
None

Period: 10/01/2005 through 10/28/2005




68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical OU1 - RIFS Oversight

Period: 10/01/2005 through 10/26/2005

Work Assignment No.: 274-RSBD-09BC . Project Officer: Linda Nanbu
CH2M HILL Project No.: 335391 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: : Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
72.4 (18.10%) of the LOE Expendlture Limit (400) and $8,144.42 (20.11%) of the Dollar Expenditure Limit

($40,500.00) has been expended.
B. Summary

Field oversight in October included groundwater and indoor air sampling. PRP air data and memoranda
were reviewed. A memorandum on indoor air sampling was prepared. A cost estimate for an interim
remedial measure was prepared.

C. Activities Performed During Reporting Period

This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP)

Subtask PP.01 (Project Planning)

No Activity.

Subtask PP.03 (Project Management)

s The SM performed routine management, cost/schedule control, invoicing, staffing, and reporting
(MSR) activities.

» Project Accountant set up WA EL budgets.

Task 3 - Field Investigation (F)
» The SM coordinated field oversight efforts.

Task 5 - Analytical Support & Data Validation (AN)
* The SM coordinated sample analysis with Region 9 Laboratory, data validation, and database

corrections.
o  Project Technician with the help of Support Staff corrected sample IDs and updated qualifiers.

Task 6 - Data Evaluation (DE)
e The SM reviewed PRP's indoor air and soil data, participated in conference calls and prepared a

technical rationale for the installation of a new deep well.
s A Database Specialist updated pI'OJeCt database.

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
¢  Perform routine project management and reporting.

Task 3 - Field Investigation (FI)
e Oversight for additional soil investigation is expected.

Task 5 - Analytical Support & Data Validation (AN)
e The laboratory results for split samples will be validated when received from the lab.

A

Task 6 - Data Evaluation (DE)
¢ Prepare review comments on MIP and S5D memoranda

LEAR AT ARIEAL ALIE AATARES ARAs



68-W-08-225

Omega Chemical QU1 - RIFS Oversight

Period: 10/29/2005 through 11/25/2005

E. Anticipated Changes

- None

E. Variances - Contract Cost Adjustments
None '

G. Problems and Recommended Solutions
None '



68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical OU1 - RI/FS Oversight

" Period: 10/29/2005 through 11/25/2005

Work Assignment No.: 274-RSBD-09BC . Project Officer: Linda Nanbu
CH2M HILL Project No.: 335391 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
224.7 (32.10%) of the LOE Expenditure Limit (700) and $24,549 39 (27.13%) of the Dollar Expenditure Limit

($90,500.00) has been expended.
B. Summary

Oversight in November included the review of PRP data and memoranda and the preparation of review
comments. Summaries of the indoor air sampling results were also prepared.

C. Activities Performed Durmg Reporting Period
This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, " P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP)

Subtask PP.01 (Project Planning)

No Activity.

Subtask PP.03 (Project Management)

¢ The SM performed routine management, cost/schedule control, invoicing, staffing, and reporting
(MSR) activities.

¢ The Contract Administrator prepared team subcontractor tasking documents.

Task 3 - Field Investigation (FI)
s The SM coordinated field oversight efforts.

Task 5 - Analytical Support & Data Validation (AN)
e The SM coordinated sample analysis with Region 9 Laboratory, data validation, and database

_ corrections.
Task 6 - Data Evaluation (DE) ‘
» The SM and a Sr. Engineer reviewed PRP's indoor air and soil data, MIP and SSD memoranda, prepared
review comments, and participated in conference calls.
» A Task Manager, Sr. Toxicologist, Database Specialist, and Project Technician prepared indoor air result
summaries for September 2006 sampling,

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
* Perform routine project management and reporting.
s  Prepare Work Plan documents for Option Period 2.

Task 3 - Field investigation (FI)
s  Oversight for additional soil investigation is expected in December and of groundwater sampling in

February 2006.

Task 5 - Analytical Support & Data Validation (AN)
¢ The laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)
s Prepare review comments on MIP and SSD memoranda.

MSR_274 OMEGA CHEMICAL_NOVEMBER 2005
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68-W-98-225

Omega Chemical OU1 - RIFS Oversight
= Period: 11/26/2005 through 12/30/2005 g
Task 5 - Analytical Support & Data Validation (AN) .
e The laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)
e Prepare review comments on MIP and SSD memoranda and on Removal Action Plan.

e Attend a technical meeting with the PRPs in January.

. Anticipated Changes

None

Variances - Contract Cost Adjustments
None

. Problems and Recommended Solutions
‘None

PR



68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical OU1 - RIFS Oversight

Period: 11/26/2005 through 12/30/2005

Work Assignment No.: 274-RSBD-09BC Project Officer: Linda Nanbu
‘CH2M HILL Project No.: 335391 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
308.4 (27.41%) of the LOE Expenditure Limit (1,125) and $34,616.38 (26.53%) of the Dollar Expenditure Limit

($130,500.00) has been expended.
B. Summary

Oversight in December included the review of PRP data and memoranda and the preparation of review
comments. Summaries of the indoor air sampling results were also prepared. CH2M HILL assisted EPA in
preparation of the Scope of Work for additional PRP activities.

C. Activities Performed During Reporting Period

This section presents a descrlptlon of activities performed on each task. Note: Report 1 contains by task, names
of staff. "P" levels, and numiber of hours worked for each individual.

Task 1 - Project Planning and. Support (PP)

Subtask PP.01 (Project Planning)

No Activity.=

Subtask PP.03 (Project Management)

e The SM, with the help of support staff, performed routine management, cost/schedule control,

invoicing, staffing, and reporting (MSR) activities.

Task 3 - Field Investigation (Fi)

e The SM coordinated field oversight efforts.

e Task Manager conducted field oversight of on-site soil investigation.

e Database Technician copied and filed field notes and logs.

e NOTE: In December, the Task Manager inadvertently charged eight (8) hours to Task 3 under WA 275
instead of to Task 3 under WA 274, for field oversight. The transfer of eight (8) hours will be reflected in

next month’s invoice.

Task 5 - Analytical Support & Data Validation (AN)
e The SM coordinated sample analysis with Region 9 Laboratory, data vahdatlon and database input.

Task 6 - Data Evaluation (DE)
e The SM and a Sr. Engineer reviewed PRP's soil data and revised SSD memorandum, prepared review

comments, and participated in conference calls.

e The SM and a Sr. Engineer assisted EPA’s WAM in preparation of a Scope of Work for the mitigation of
indoor air contaminant vapor intrusion and on-site soils remediation by the PRPs.

e A Task Manager, Sr. Toxicologist, Database Specialist prepared, and the SM reviewed indoor air result
summaries for September 2006 sampling.

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
s Perform routine project management and reporting.
¢ Prepare Work Plan documents.

Task 3 - Field Investigation (Fl)
e  Oversight for additional soil investigation is expected in February-March and of groundwater sampling

~ in February 2006.
e  Oversight of indoor air mitigation activities at Skateland is expected in March-May 2006.

MSR_274 OMEGA OU1_DECEMBER 2005
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68-W-98-225

Omega Chemical OU1 — RI/FS Oversight

Period: 12/31/2005 through 01/27/2006

D. Activities Planned During Next Reporting Period ‘

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planhing and Support (PP)
¢ Perform routine project management and reporting,.
¢ Prepare Work Plan documents.

Task 3 - Field Investigation (FI)

o Oversight for additional soil investigation is expected in February-April and of groundwater sampling

_ in February 2006.

o Oversight of indoor air mitigation activities at Skateland is expected in March-May 2006.

e Oversight of additional deep groundwater monitoring well installation and groundwater extraction
well installation is expected starting February 2006.

s Re-survey of deep groundwater monitoring wells in support of the new deep well mstallahon is
expected in February 2006.

Task 5 - Analytical Support & Data Validation (AN)
e The laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)
Subtask DE.O1 (Data Evaluation) :
¢ Prepare review comments on MIP memorandum and on Removal Action Plan.
» Evaluate groundwater flow direction in the deeper aquifer zone and the placement of the additional
deep well installation.
* Attend conference call(s) with PRPs.
Subtask DE.02 (Indoor Air Evaluation)
o  Prepare the evaluation of options for the mitigation of indoor air contaminant vapor intrusion at
Skateland. \

Anticipated Changes

None

Variances - Contract Cost Adjustments
None

. Problems and Recommended Solutions

None



68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical OU1 — RI/FS Oversight

Period: 12/31/2005 .through 01/27/2006

Work Assignment No.: 274-RSBD-09BC Project Officer: Linda Nanbu
CH2M HILL Project No.: 335391 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: ' Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
4491 (39.92%) of the LOE Expendlture Limit (1,125) and $51,700.78 (39. 62%) of the Dollar Expenditure Limit

($130,500.00) has been expended.
B. Summary

Oversight in January included the review of PRP data and documents and the preparation of review
comments. CH2M HILL assisted EPA in preparation of the Scope of Work for additional PRP activities and
evaluation of mitigation options for Skateland. CH2M HILL attended a meeting with the PRPs.

C. Activities Performed During Reporting Period
This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Planmng and Support (PP)

Subtask PP.01 (Project Planning)

No Activity.

Subtask PP.02 (Work Plan) _

o+  The Program Contract Administrator prepared WP budget table templates.

Subtask PP.03 (Project Management)

+ The SM, with the help of support staff, performed routine management, cost/schedule control,
invoicing, staffing, and reporting (Monthly Status Report) activities.

Task 3 - Field Investigation (Fl)

e Database Technician prepared for first quarter 2006 groundwater sampling. :

e NOTE: In December, the Task Manager inadvertently charged eight (8) hours to Task 3 under WA 275
instead of to Task 3 under WA 274, for field oversight. The transfer of eight (8) hours is reflected in
this month’s invoice.

Task 5 - Analytical Support & Data Validation (AN)

¢ The SM coordinated sample analysis request for first quarter 2006 groundwater split sampling with
Region 9 Laboratory and data validation.

Task 6 - Data Evaluation (DE)

Subtask DE.01 (Data Evaluation)

¢ The SM, two Sr. Process Engineers, Sr. Electrical Engineer, and Sr. Structural Engineer reviewed PRP's
Draft Removal Action Plan and prepared review comments.

» Sr.Engineer contacted the Regional Water Quality Control Board regarding discharge options for
treated groundwater, specifically re-injection into the shallow aquifer.

e The SM and a Sr. Engineer assisted EPA’s WAM in preparation of a Scope of Work for the mitigation of
indoor air contaminant vapor intrusion and on-site soils remediation by the PRPs.

e The SM, Sr. Engineer, and Project Hydrogeologist reviewed PRP's memorandum on sub-slab
depressurization testing dated December 16, 2005.

» The SM, two Sr. Engineers, Database Specialist, and Database Technician started the evaluation of
options for the mitigation of indoor air contaminantVapor intrusion at Skateland.

» The SM and Sr. Engineer attended January 20, 2005 meeting with EPA, DTSC, and PRPs in Irvine

+ Contract Administrator prepared team subcontractor tasking documents.

Subtask DE.02 (Indoor Air Evaluation) )

» Two Sr. Engineers prepared the evaluation of options for the mitigation of indoor air contaminant
vapor intrusion at Skateland.

MSR_274 OMEGA CHEMICAL _JANUARY 2006
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| 68-W-98-225
Omega Chemical OU1 - RIFS Oversight

Period: 01/28/2006 through 02/24/2006

Subtask DE.02 (Indoor Air Evaluation)
»  Three Sr. Engineers, Project Hydrogeologist, CAD Technician, and the SM prepared the evaluation of

options for the-mitigation of indoor air contaminant vapor intrusion at Skateland. Sr. Engineer reviewed
the evaluation. The SM submitted the evaluation to EPA. :

¢ The SM and two Sr.: Engineers assisted EPA’s WAM in preparation of a Scope of Work for the
mitigation of indoor air contaminant vapor intrusion and on-site soils remediation by the PRPs.

- D. Activities Planned During Next Repotting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
* Perform routine project management and reporting.

Task 3 - Field Investigation (FI) _

* Oversight for additional soil investigation is expected in March-April.

»  Oversight of indoor air mitigation activities at Skateland is expected in 2006.

¢ Oversight of additional deep groundwater monitoring well installation and groundwater extraction .
well installation is expected in March 2006.

Task 5 - Analytical Support & Data Validation (AN)
o The laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)
Subtask DE.01 (Data Evaluation)
* Prepare review comments on PRP's documents, including soil investigation (MIP and VF)

memorandum.
¢ Evaluate groundwater flow direction in the deeper aquifer zone and the placement of the additional
deep well.
e Attend conference call(s) with PRPs. _ -

Subtask DE.02 (Indoor Air Evaluation)
* Assist EPA in implementing the mitigation of indooer air contaminant vapor intrusion at Skateland.

E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
None

G. Problems and Recommended Solutions
Expenditures will reach 75% of ELs by late March 2006.
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68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical OU1 - RI/FS Oversight

Period: 01/28/2006 through 02/24/2006

Work Assignment No.: 274-RSBD-09BC "~ Project Officer: Linda Nanbu
CH2M HILL Project No.: 335391 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit _
671.3 (59.67%) of the LOE Expenditure Limit (1,125) and $75,724.89 (58.03%) of the Dollar Expenditure Limit

($130,500.00) has been expended.
B. Summary

Oversight in February included the review of PRP data and documents and the preparation of review
comments, split groundwater sampling, and survey of wells. CH2M HILL assisted EPA in preparation of
the Scope of Work for additional PRP activities and evaluation of mitigation options for Skateland.
CH2M HILL attended teleconferences with the PRPs. Project activities further included routine pro]ect
management, staffing, and reporting,.

C. Activities Performed During Reporting Period

This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP}
Subtask PP.01 (Project Planning)
No Activity
. Subtask PP.02 (Work Plan)
e The SM prepared, and the Program Contract Administrator and PM reviewed WP budget tables
Subtask PP.03 (Project Management)
o The SM, with the help of Support Staff, performed routine management, cost/schedule control,
invoicing, staffing, and reporting (Monthly Status Report) activities.
¢ The SM addressed PRP's inquiry regarding EPA's oversight cost invoice.

Task 3 - Field Investigation (FI)

» Project Hydrogeologist performed first quarter 2006 groundwater split-sampling.

¢ Project Hydrogeologist obtained quotes from subcontractors and surveyed wells OW1B, OW4B, OWSB,
: and MW13 with a State certified surveyor.

* The TM prepared the request for laboratory services and coordinated field sampling.

¢  Project Hydrogeologist performed oversight of PRP's soil investigation.

e The SM communicated with PRPs and EPA, reviewed purchase order request for surveying, and

coordinated field activities.
» Equipment Specialist provided sampling supplies.

Task 5 - Analytical Support & Déta Validation (AN)
e The SM coordinated data validation.

Task 6 - Data Evaluation (DE)

Subtask DE.01 (Data Evaluation)

* Sr. Process Engineer reviewed PRP's soil analytical data.

¢ Sr.GIS Analyst reviewed survey of OU-1 and OU-2 wells screened in the deeper zone.

¢ Project Hydrogeologist evaluated the groundwater flow gradient in the deeper sand zone.

» Database Specialist updated the project database with new survey results.

¢ The SM and Project Hydrogeologist prepared review comments on the PRP's January 27, 2006 soil
investigation technical memorandum.

» The SM participated in two conference calls, communicated with EPA and PRPs, and coordinated data
evaluation activities.

MSR_274 OMEGA CHEMICAL_FEBRUARY 2006
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' . 68-W-98-225
Omega Chemical OU1 - RIFS Oversight

Period: 02/25/2006 through 03/31/2006

| D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
»  Perform routine project management and reporting.

Task 3 - Field investigation (F1)

» Oversight of indoor air mitigation activities at Skateland is expected in 2006.

»  Oversight of groundwater extraction and monitoring well (part of interim groundwater remedy)
installation is expected in 2006.

Task 5 - Analytical Support & Data Validation (AN)
o The laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)

Subtask DE.01 (Data Evaluation)

e Prepare review comments on PRP's documents, including soil investigation (MIP and VP)
memorandum anticipated in April.

e Evaluate groundwater ﬂow direction in the deeper aquifer zone and the placement of the addlhonal
deep well.

¢ Attend conference ca]l(s) with PRPs.

Subtask DE.02 (Indoor Air Evaluation)

e  Assist EPA in implementing the mitigation of indoor air contaminant vapor intrusion at Skateland.

E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
None

G. Problems and Recommended Solutions
Expenditures will reach 75% of ELs by early April 2006.
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68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical QU1 - RI/FS Oversight

Period: 02/25/2006 through 03/31/2006

Work Assignment No.: 274-RSBD-09BC Project Officer: Linda Nanbu

CH2M HILL Project No.: 335391 Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
807.3 (71.76%) of the LOE Expendlture Limit (1,125) and $94,060.56 (72.08%) of the Dollar Expenditure Limit

($130,500.00) has been expended.

B. Summary
Oversight in March included the review of PRP data and oversight of well installation. CH2M HILL assisted

EPA in preparation of the Action Memorandum, and evaluation of soil gas and air data. CH2M HILL
attended teleconferences with the PRPs. Project activities further included routine project management,
staffing, and reporting.

C. Activities Performed During Reporting Period
This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff. "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning and Support (PP)

Subtask PP.01 (Project Planning)

No Activity

Subtask PP.02 (Work Plan)

No Activity

Subtask PP.03 (Project Management) _

¢ The SM, with the help of the TM and Support Staff, performed routine management, cost/schedule
control, invoicing, staffing, and reporting (Monthly Status Report) activities.

» The SM addressed PRP's inquiry regarding EPA's oversight cost invoice.

Task 3 - Field Investigation (FI) _
» The SM performed one oversight visit for well OW3B installation, concurred with PRP's well design,

and coordinated field activities.

Task 5 - Analytical Support & Data Validation (AN)

*  Sr. Chemist communicated with Region IX regarding data validation.

¢ The TM and Project Hydrogeologist reviewed and updated database records.
* The SM coordinated data validation and database management.

Task 6 - Data Evaluation (DE)

Subtask DE.01 (Data Evaluation)

»  Sr. Process Engineer reviewed PRP's soil analytical data.

» Project Hydrogeologist evaluated the groundwater flow gradient in the deeper sand zone using water
level from the new well OW3B.

¢ Project Hydrogeologist and Database Specialist- reviewed the project database, sorted and exported
analytical results, and determined maximum detected concentrations at or near Skateland.

¢ The SM participated in two conference calls with PRPs on the soil investigation and response to
comments on the RAP, communicated with EPA and PRPs, and coordinated data evaluation activities.

e NOTE: In March, the Project Hydrogeologist inadvertently charged forty two (42) hours to Task 6-under
WA 274 instead of to Task 6 under WA 275, for the preparation of plume maps. The transfer of forty
two (42) hours will be reflected in next month’s invoice.

Subtask DE.02 (Indoor Air Evaluation) :

¢ The SM reviewed EPA's Action Memorandum for the mitigation of indoor air contaminant vapor
intrusion at Skateland and on-site soils remediation by the PRPs.

e The SM, TM, and Project Hydrogeologist assisted EPA’s WAM in preparation of a contaminant
summary for the Action Memorandum.
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68-W-98-225
Omega Chemical OU1 - RI/FS Oversight

Period: 04/01/2006 through 04/28/2006

Task 3 - Field Investigation (FI) %Q
e Oversight of soil investigation and indoor air sampling is expected in 2006.
¢ Oversight of groundwater exfraction and monitoring well (part of interim groundwater remedy)

installation is expected in 2006.

Task 5 - Analytical Support & Data Validation (AN) |
* Laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)

Subtask DE.O1 (Data Evaluation)

* Prepare review comments on PRP's documents, including soil investigation (MIP and VP)
memorandum anticipated in May-june.

* Review and comment on OW3B sampling results.

e Review indoor air sampling results.

s  Attend conference call(s) with PRPs.

Subtask DE.02 (Indoor Air Evaluation)

* Assist EPA in implementing the mitigation of indoor air contaminant vapor intrusion at Skateland.

E. Anticipated Changes

None

F. Variances - Contract Cost Adjustments
In accordance with Contract Clause G.1 - PAYMENT OF BASE FEE, a credit adjustment to the base fee
amount invoiced to date is included in the April 2006 invoice to reconcile the ratio of LOE hours expended

to the total LOE hours ordered in Option Period 2.

¥

G. Problems and Recommended Solutions
Expenditures exceeded 75% of ELs. EL ceilings are expected to be reached in July 2006.
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68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical OU1 - RI/FS Oversight

Period: 04/01/2006 through 04/28/2006

Work Assignment No.: 274-RSBD-09BC Project Officer: Linda Nanbu
CH2M HILL Project No.: 335391 - Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: : Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
869.7 (77.31%) of the LOE Expenditure Limit (1,125) and $100,910.66 (77.33%}) of the Dollar Expenditure

- Limit ($130,500.00) has been expended.
B. Summary

Oversight in April included the review of PRP data and soil investigation technical memorandum.
CH2M HILL assisted EPA in evaluation of soil gas and air data. CH2M HILL attended teleconferences with

the PRPs. Project activities further included routine project management, staffing, and reporting.

C. Activities Performed During Reporting Period

This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning And Support (PP)

Subtask PP.01 (Project Planning)

No Activity

Subtask PP.02 (Work Plan)

No Activity

Subtask PP.03 (Project Management)

e The SM, with the help of the TM and Support Staff, performed routine management, cost/schedule
control, invoicing, staffing, and reporting (Monthly Status Report) activities.

e The Contract Administrator reviewed confidentiality agreement prepared by EPA.

Task 3 - Field Investigation (Fl)
¢ The SM coordinated field activities.

Task 5 - Analytical Support & Data Validation (AN)
e The TM prepared project instructions for data management
¢ The SM reviewed project instructions.

Task 6 - Data Evaluation (DE)

Subtask DE.Q1 (Data Evaluation)

¢ The TM and two Project Hydrogeologists performed soil gas data query for EPA (database
management).

*  Sr. Process Engineer reviewed HVAC standards for their applicability and provided remote oversight

: of Skateland SSD testing. ' '

e The SM attended.two conference calls with EPA and PRPs (April 17 and 24) and one teleconference
with EPA (April 21). .

» The SM and Project Hydrogeologist reviewed PRP’s technical memorandum on vadose zone soil

investigation results.

e NOTE: In March, the Project Hydrogeologist inadvertently charged forty two (42) hours to Task 6 under
WA 274 instead of to Task 6 under WA 275, for. the preparation of plume maps. The transfer of forty
two (42) hours is reflected in this month’s invoice.

Subtask DE.O ¢ndoor Air Evaluation) L

No Activity

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task during the next reporting period.

Task 1 - Project Planning and Support (PP)
e Perform routine project management and reporting.
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68-W-98-225 -

~Omega Chemical — Removal Oversight

i

Period: 04/01/2006 through 04/28/2006

Task 7 - Review of PRP (RQ)
» Asdirected by EPA.

Task 8 - Removal Oversight (VO) ,
e Oversight of the groundwater treatment system installation is expected in 2006.
e Oversight of the Skateland mitigation system installation is expected in 2006.

Anticipated Changes

None

Variances - Contract Cost Adjustments
None

Problems and Recommended Solutions
None




68-W-98-225

MONTHLY STATUS REPORT

Omega Chemical - Removal Oversight

Period: 04/01/2006 through 04/26/2006

Work Assignment No.: 221-VOBB-09BC | Project Officer: Linda Nanbu
CH2M HILL Project No.: 343754 . - Work Assignment Mgr.: Chris Lichens
Team Sub Project No.: Site Manager/Firm: Tom Perina/CH2M HILL

A. Expenditure Limit
36.7 (7.34%) of the LOE Expenditure Limit (500) and $4,372.16 (8.74%) of the Dollar Expenditure Limit

($50,000.00) has been expended.

B. Summary
Project activities in April included the preparation of the Work Plan, field oversight of SSD testing at

Skateland, and routine project management, staffing, and reporting.

C. Activities Performed During Reporting Period
This section presents a description of activities performed on each task. Note: Report 1 contains by task, names
of staff, "P" levels, and number of hours worked for each individual.

Task 1 - Project Planning‘and Support (PP)

Subtask PP.02 (Work Plan)

» The SM, with the help of support staff, prepared the WA Work Plan (WP)

s Contractor Administrator and PM reviewed the WP and submitted to EPA.

Subtask PP.03 (Project Management)

» Support staff set up the project on the program website and in the accounting system.

Task 3 - Field Investigation (Fl)
o The TM reviewed SSD work plan, conducted field oversight of SSD testing at Skateland, and prepared a

summary memo of the field activities.
» The SM coordinated oversight activities.

Task 5 - Analytical Support & Data Validation (AN)
No Activity

Task 6 - Data Evaluation (DE)
No Activity

Task 7 - Review of PRP (RQ)
No Activity

Task 8 - Removal Oversight (VO)
No Activity

D. Activities Planned During Next Reporting Period

This section includes a description of activities planned on each task durmg the next reporting period.

Task 1 - Project Planning and Support (PP)
» Perform routine project management and reporting.
¢ Negotiate the WP and revise, if necessary.

Task 3 - Field Investigation (FI) )
» Oversight of indoor air mitigation activities at Skateland is expected in 2006.

¢  Oversight of groundwater extraction and monitoring well (part of interim groundwater remedy)
installation is expected in June 2006.

Task 5 - Analytical Support & Data Validation (AN)
¢ Laboratory results for split samples will be validated when received from the lab.

Task 6 - Data Evaluation (DE)
e Attend conference call(s) with PRPs.
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SEATTLE OFFICE OTHER OFFICES

cighteenth flnor heijing, china
second & seneca building new york, new york
1191 second avenue portland, oregon
seattle, washington 98101-2939 washington, d.c.
TEL 206 464 3939 Fax 206 461 01235 GSBtaw.coM

GARVEYSCHUBERTBARER

Please reply to LESLIE R. SCHENCK
Ischenck@gsblaw.com TEL EXT 1487

January 8, 2007

VIA FACSIMILE, E-MAIL and U.S. MAIL

Mr. Bruce Gelber

Chief, Environmental Enforcement Section
Environmental and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044-7611

Re: DJ #90-11-3-06529

Mr. Keith Takata

Director, Superfund Division

United States Environmental Protection Agency
Region 9

75 Hawthorne Street

San Francisco, CA 94105

Re: Notice of Dispute and Initiation of Dispute Resolution Process regarding
EPA Request for Reimbursement of Oversight Costs 2005-2006
Omega Chemical Corporation, CA Superfund Site 09BC

Dear Mssrs: Gelber and Takata:

This letter is written on behalf of the Omega Chemical Site PRP Organized Group ("OPOG") Steering
Committee and is OPOG’s Notice of Dispute to the Agency and the United States as required by
paragraph 45 of the February 28, 2001 Consent Decree (“Consent Decree”) pursuant to which work is
being done at the Omega Chemical Corporation Superfund Site (“Site”). OPOG hereby initiates the
Dispute Resolution Process as set forth in Section XIX of the Consent Decree. This Notice of Dispute
relates to the United States’ Request for Payment of EPA Oversight Costs related to the Omega
Chemical Corporation, CA Superfund Site 09BC received December 11, 2006, specifically claiming
$363,831.77 in oversight charges due. Specifically, OPOG is disputing the CH2MHill charges in the
amount of $170,537.01 as no backup is provided to EPA allowing either EPA or OPOG to evaluate
whether time is properly being charged to Contract Number 68-W9-8225.
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Paragraph 44 of the Consent Decree requires OPOG to reimburse the United States for Oversight Costs
incurred in connection with the Consent Decree and EPA is required under this section to provide
OPOG with a Regionally Prepared Itemized Summary Report of those incurred costs.

Pursuant to the Consent Decree, Dispute Resolution is appropriately invoked if OPOG determines that
the United States has included, among other things, costs in its bill which do not represent Oversight
Costs as those are defined in the Consent Decree or if accounting errors can be demonstrated.

We are in receipt of EPA’s Summary Report and although we appreciate the inclusion in this cost bill of
CH2MHill’s Monthly Status Reports (“MSR”), as we have noted before, the MSRs do not provide the
appropriate level of documentation or detail to support Hill’s charges. The generality of the MSR
descriptions does not allow OPOG to determine if there are any accounting errors or whether time is
being mistakenly billed to Contract 68-W9-8225. The fact that EPA is not provided with this
information at all makes it all the more untenable for the EPA to continue to require OPOG to pay these
invoices. EPA could easily resolve this by requiring Hill to provide the underlying time sheets and
hourly information supporting these bills.

Hill’s claimed costs have almost doubled from 2003 -2004 and now annually exceed $170,000.
Accordingly, Hill’s charges appear to be unreasonably high and, without more substantive
documentation from CH2MHill, as to the detailed activities each person engaged in, the dates they
undertook such activities, the time each activity required, the number of employees asked to work on
each activity, OPOG cannot evaluate the reasonableness of the these charges, whether they were
appropriately charged to the OU-1 contract, whether there may be accounting errors associated with the
underlying bills or whether, ultimately the charges being forwarded to OPOG for payment are truly
Oversight Costs as defined by the Consent Decree. EPA continues to ask OPOG to blindly pay EPA’s
oversight costs and to trust the agency and Hill even though EPA does not receive any backup support
for these bills and has no incentive to do a detailed review since it does not have to pay Hill for these
charges.

Hill cannot be allowed to avoid providing the basic information necessary to evaluate whether a bill is
proper just because it is providing these services through a government contract. OPOG, as the party
actually paying for these activities, has a right to review backup and support for these bills and has a
vested interest in evaluating them in detail and is not being allowed to do so by the EPA or Hill.
Without recetving meaningful and detailed information that reasonably allows OPOG to evaluate the
oversight charges it alone is being asked to pay at this Site, OPOG cannot agree to pay these charges and
disputes that they are in fact Oversight Charges as defined by the CD. The fact that EPA does not
receive from Hill this type of supporting documentation for the Hill charges makes it even more
important for OPOG to have an opportunity to review such documentation for accuracy in accounting
and assure charges made to the OU-1 contract are properly made.

"OPOG believes that it is unreasonable and far below professional standards generally applicable to
credentialed professionals (such as geologists or engineers) to fail to provide basic information
describing the services provided, such as dates worked, the persons performing work, a description of

SEA_DOCS:830965.1
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the tasks provided, the charges for such tasks and itemized expenses. It is inconceivable such records
are not maintained by Hill and thus they can be provided to OPOG."

As set forth again herein and in OPOG’s prior challenges, EPA’s and Hill’s summary descriptions of the
services performed for which reimbursement is sought by EPA continues to be inadequate to allow
OPOG to determine whether these services are properly considered Oversight Costs under the Consent
Decree. More detail is necessary and justified given the potential for confusion and errors due to the

multiple tasks EPA is conducting or overseeing regarding this Site and the number of contracts Hill
manages.

OPOQG, therefore, continues to seek supporting documentation for the work being charged to this Site by
Hill, in the form of time sheets or other documentation showing what work was actually done, who did
the work, when the work was done, tasks performed, time spent and hourly rates. Without this
documentation, OPOG cannot meaningfully evaluate whether these oversight charges submitted by Hill
are properly deemed Oversight Costs as defined in the Consent Decree or whether these charges are
correct from an accounting perspective. Therefore, pursuant to Section XIX of the Consent Decree,
OPOG hereby initiates Dispute Resolution.

The Consent Decree requires that OPOG establish an escrow account funded with the $170,537.01
representing the charges by Hill for 2005- 2006 for which we request supporting documentation. OPOG
has established such an escrow account and will wire to EPA as requested the remainder of the oversight
charges in the amount of $193,294.76.

OPOG has invoked formal Dispute Resolution because EPA has not obtained from Hill proper
documentation of its charges so that a meaningful analysis of whether they are Oversight Costs can be
conducted by OPOG. OPOG hopes to resolve this issue once and for all with EPA and if necessary
plans to raise this issue with the EPA Inspector General in the event that EPA continues to allow Hill
and its other contractors to charge oversight costs to OPOG without requiring backup for Hill’s charges.

Very truly yours

Leslie R. Schenck

cc: Karl Fingerhood
Elaine Chan
Chris Lichens
Steve Berninger
Frederick K. Schauffler
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Fg £
i M § REGION IX
% § : 75 Hawthorne Street
% pncﬁ“(p San Francisco, CA 94105

January 25, 2007

Leslie R. Schenck

Omega Chemical Site PRP Organized Group
Garvey Schubert Barer

1191 Second Avenue

Seattle, WA 98101-2939

RE: EPA Request for Reimbursement of Oversight Costs 2005-2006
Omega Chemical Superfund Site (SSID 09BC)

Dear Ms. Schenck:

I am writing in response to your January 8, 2007 letter to Bruce Gelber of the U.S. Department of
Justice (DOJ) and Keith Takata of the U.S. Environmental Protection Agency (EPA). In that
letter, the Omega Chemical Site PRP Organized Group (OPOG) provided notice of dispute
regarding EPA’s November 28, 2006 letter requesting payment of the subject oversight costs. As
communicated by EPA’s Assistant Regional Counsel on January 12, 2007, EPA is treating your
letter as initiation of informal, rather than formal, dispute resolution under the Partial Consent
Decree with OPOG (Partial CD). Paragraph S5 provides that disputes arising under the Partial
CD are subject first to informal negotiations. After the conclusion of the informal dispute period,
OPOG has seven days to initiate formal dispute resolution pursuant to Paragraph 56.a of the
Partial CD. Unless we hear otherwise from you, we will treat the informal dispute period as
ending on January 28, 2007, after which OPOG can initiate formal dispute resolution if it so
communicates. EPA, however, is willing to extend the informal dispute period, as explained in
this letter.

The Partial CD (Paragraph 44) requires EPA to provide a “Regionally Prepared Itemized
Summary Report which includes direct and indirect costs incurred by EPA and its contractors.”
EPA disagrees with your contention that the detailed descriptions of services provided by EPA
and CH2M Hill (Hill) is inadequate under the Partial CD. The documentation EPA has provided,
supporting reimbursement of the 2005-06 oversight costs, is consistent with the Partial CD and is
of the specific type of documentation that has been upheld in numerous court cases.

Over the past four billing cycles, EPA has provided increasingly detailed information to OPOG
in support of its requests for reimbursement. After not invoking the dispute resolution process for
either of the first two billing cycles (i.e., 2001-02 and 2002-03), OPOG disputed EPA’s 2003-04
oversight bill, requesting additional documentation regarding costs incurred by Hill. Although
not required to do so, EPA provided a summary of the Monthly Status Reports (MSRs) prepared
by Hill, as well as a copy of EPA’s Statement of Work for Operable Unit One (OU-1), describing
in detail the nature of support that Hill provides to EPA for OU-1 activities. After receiving the
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additional documentation, OPOG paid the 2003-04 bill.

For the 2004-05 billing cycle, OPOG requested even more detailed information than for the
previous cycle and disputed EPA’s entire bill. After meeting with OPOG attorneys, EPA
provided copies of three complete MSRs to resolve the dispute, and offered to provide MSRs for
the additional months if OPOG desired. Based on its review of the complete MSRs, OPOG
requested that EPA provide the narrative summary and “Report 1” from each MSR for the billing
period. EPA complied with this request. As you are aware, the MSRs document the type-of work
performed by identified Hill employees, the amount of time spent on the work, and the hourly
rates of these employees. With one exception, these MSRs provide all of the information that
you requested in your letter; the MSRs do not identify the actual date on which the work was
performed. They do, however, by their nature, identify the month in which the work was
performed. OPOG paid the 2004-05 bill without requesting the additional complete MSRs.

For the 2005-06 oversight bill, OPOG has requested copies of Hill’s time cards or equivalent
documentation. OPOG may have a misconception about the type and amount of information on
these time cards. The time cards document the number of hours each employee charges to a
specific account number each day, and contain space for additional notes. Hill personnel are not
required to make additional notes, but often do so, in order to facilitate completion of the MSRs.
Thus, the time cards inherently provide less detailed descriptive information than the
corresponding MSRs. To be sure that OPOG understands the information available from Hill’s
time cards, we have enclosed a sample time card for OPOG’s review. For the reasons we have
discussed in the past with OPOG, EPA is neither prepared nor required to provide Hill’s time
cards in connection with EPA’s request for reimbursement of oversight costs.

The National Contingency Plan (NCP) requires that EPA “shall complete and maintain
documentation to support all actions taken under the NCP and to form the basis for cost recovery.
In general, documentation shall be sufficient to provide the source and circumstances of the
release, the identity of responsible parties, the response action taken, accurate accounting of
federal, state, or private party costs incurred for response actions, and impacts and potential
impacts to the public health and welfare and the environment.” 40 C.F.R. § 300.160(a)(1)
(2006). (emphasis added).

Courts interpreting what is required under the NCP have repeatedly rejected the notion that
documents beyond cost summaries must be provided for a full accounting. See, e.g., United
States v. W.R. Grace & Co., 429 F.3d 1224 (9th Cir. 2005), affirming 280 F. Supp. 2d 1149 (D.
Mont. 2003); United States v. Chapman, 146 F.3d 1166, 1171-72 (Sth Cir. 1998). Courts have
not required the presence of any particular document or type of document in their analysis of cost
documentation. They have merely required that the documentation be “adequate” or “sufficient”
to support the cost claim. The same approach has been applied in numerous other circuits and
district courts. See, e.g., See United States v. Chrysler Corp., 168 F. Supp. 2d 754, 769 (N.D.
Ohio 2001) (holding that contractor’s invoices, which broke down expenses into eight general
categories such as labor, travel and subsistence, were sufficiently specific standing alone to meet
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the requirements of 40 C.F.R. § 300.160(a)(1) of the NCP, in spite of contractor’s failure to
provide “project daily summaries, project daily details, reimbursable travel and subsistence logs,
contractor personnel reports, equipment usage logs, and subcontractor reports™); see also State v.
Neville Chem. Co., 213 F. Supp. 2d 1134, 1139 (C.D.Cal. 2002) (rejecting the argument that a
specific description of specifically what task an employee was engaged in at a particular time is
required). )

In summary, EPA strongly believes that the documentation already provided in support of our
request for reimbursement of the 2005-06 oversight costs is adequate under the Partial CD, and is
consistent with the documentation upheld in numerous court cases. Although EPA has not
provided complete MSRs with its request for reimbursement of the 2005-06 oversight costs, EPA
is willing to provide the Report 1 section from the MSRs upon OPOG’s request, in order to
resolve this dispute. We are also willing to extend the informal dispute period by 14 days, or until
February 12, 2007, to allow OPOG additional time to evaluate its position regarding the
additional documentation. If you desire this additional time, please let us know.

If you have any questions about this letter, please contact Steve Berninger, Assistant Regional
Counsel (415-972-3909). We look forward to hearing from you.

Sincerely,

Frederick K. Schauffler
Chief, Site Cleanup Section 4

-

Superfund Division
Enclosure
cc: Steve Berninger
Chris Lichens
Elaine Chan

Kar] Fingerhood, DOJ
Keith Millhouse, OPOG
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* 19-JAN-2007 Timesheet for: - S
-._For this sheet -~ Client: 103.13% ~- BD: 0.00% -- Recovery: 0.00% -- Overhead: 0.00%
Show me this person's-client ratio history

D = il

Project

Row Number

1PTO

Description

2 173165.0v.60.61.0¢ IR W CLIENT

3 335366.R0.05
4 338464.R1.01
S 338464.P1.02
6 353060.10.06.05
7 353071.10.06.05
8 353077.10.06.05
9 353081.10.06.05

Explanations for after-the~fact timesheet changes, additions, or deletions:

¢ Hour change from 0 to 1 hours on Tue made on Wed - W_orked -addi_tion_a! hour.-'_s (row 2}
¢ Hour change from 0 to 1 hours on Thu made on Fri - Forgot to record time {row 2)

& Hour change from 0 to 2 hours on Thu made on Fri - Forgot ta recard time

e Hour change from 2 to 3 hours on Thu madé on Fri - Forgot to record time {row 6)

¢

Comments from this timesheet:

Row 2, Tue - Edit tables for 2006 report.
Row 2, Wed - Edit tables for 2006. report:
Row 2, Thu - Work on annual, monthly discharge reports,

Row 3, Fri - Conduct site visit for treatment plant construction:
Row 4, Fri - Take photaos. of site resoration.
Row 5, Fri - Download transtucer data, pull transducer from WC-1.

Type Hours
PAID TIME OFF 8
RA OVERSIGHT:AIRPORT CLIENT 1
DETAILED RESIDENT IN CLIENT 1
SYSTEM PERFORMANCE CLIENT 2
OPS & MAINTENTANCE  CLIENT 8
OPS & MAINTENTANCE ~ CLIENT 4
OPS & MAINTENANCE ~ CLIENT 8

‘OPS & MAINTENANCE  CLIENT

Project Total

6

8

Sat. Sun. Mon. Tue. Wed. Thu. Fri,

1 11
1
1
2

2 2 3 1

2 1 1

2 2 22

2 2 11

Totals 41.0 0.0 0.0 8.0 %0 8.0 8.08.0

Click here to close this window.

http://www.int.ch2m.com/etsapprove/timesheet,asp ?PEEN0=33551 & HRIS=Yes& CAEMP=0&GEN=INC00033551

1/25/2007
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Please reply to LESLIE R. SCHENCK
lschenck@gsblaow com TEUL EXT /487

March 12, 2007

VIA FACSIMILE, E-MAIL and U.S. MAIL

Mr. Bruce Gelber Mr. Keith Takata

Chief, Environmental Enforcement Section Director, Superfund Division
Environmental and Natural Resources Division U.S. Environmental Protection Agency
U.S. Department of Justice , Region 9

P.O. Box 7611 75 Hawthorne Street

Ben Franklin Station San Francisco, CA 94105

Washington, D.C. 20044-7611
Re: DJ #90-11-3-06529

Re:  Omega PRP Organized Group's ("OPOG") Statement of Position Regarding
Certain Oversight Costs

Dear Mssrs: Gelber and Takata:

Enclosed please tind the above referenced document. Any questions or comments should be directed to
me.

Very truly yours,

[eslie R. Schenck

cc: Karl Fingerhood
Elaine Chan
Chris Lichens
Steve Berninger
Frederick K. Schauffler
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UNITED STATES OF AMERICA,
Plaintiff,

V.

ABEX AEROSPACE DIVISION and PNEUMO-
ABEX CORPORATION; AIR PRODUCTS AND
CHEMICALS, INC.; ALCOA INC.; ALLIED
SIGNAL, INC. (now known as HONEYWELL
INTERNATIONAL, INC.); ALPHA
THERAPEUTIC CORPORATION; APPLIED
MICRO CIRCUITS CORPORATION;
APPROPRIATE TECHNOLOGIES 11, INC;
ARLON ADHESIVES & FILM; ARMOR ALL
PRODUCTS CORPORATION; AVERY
DENNISON CORPORATION; BASF
CORPORATION; BAXTER HEALTHCARE
CORPORATION; BOEING NORTH AMERICA,
INC.; BONANZA ALUMINUM CORP;
BORDEN, INC.; BOURNS, INC.; BROADWAY
STORES, INC.; CALIFORNIA DEPT. OF
TRANSPORTATION; CALSONIC CLIMATE
CONTROL, INC. (now known as CALSONIC
NORTH AMERICA, INC.); CANON BUSINESS
MACHINES, INC.; INTERNATIONAL PAPER
COMPANY; WASTE MANAGEMENT, INC;
UNITED DOMINION INDUSTRIES; CITY OF
LOS ANGELES, DEPARTMENT OF
AIRPORTS; CITY OF SANTA MARIA;
COUNTY OF LOS ANGELES; CROSBY &
OVERTON, INC.; DATATRONICS
ROMOLAND, INC.; DEUTSCH ENGINEERED
CONNECTING DEVICES/DEUTSCH GAV;
DISNEYLAND CENTRAL PLANT; DOW
CHEMICAL COMPANY; FHL GROUP;
FIRMENICH INCORPORATED; FORENCO,
INC.; GAMBRO, INC.; GATX TERMINALS
CORPORATION; GENERAL DYNAMICS
CORPORATION; GEORGE INDUSTRIES;
GOLDEN WEST REFINING COMPANY;
GREAT WESTERN CHEMICAL COMPANY,;
GSF ENERGY, L.L.C. (successor to GSF
ENERGY, INC.); GULFSTREAM AEROSPACE

SEA_DOCS:838473.1 {12278-00700]
03/12/07 12:31 PM

Case No. 00-12741 CAS (Ctx)

Dispute Resolution Pursuant to Consent
Decree Paragraph 57

OMEGA PRP ORGANIZED GROUP’s
("OPOG”) STATEMENT OF
POSITION REGARDING CERTAIN
OVERSIGHT COSTS



CORPORATION; HEXEL CORPORATION;
HILTON HOTELS CORPORATION; HITACHI
HOME ELECTRONICS (AMERICA), INC.; BP
AMERICA, INC.; HONEYWELL
INTERNATIONAL INC.; HUBBEL INC.; HUCK
MANUFACTURING COMPANY (by its former
parent Federal Mogul Corporation); HUGHES
SPACE AND COMMUNICATIONS
COMPANY; HUNTINGTON PARK RUBBER
STAMP COMPANY; INTERNATIONAL
RECTIFIER CORPORATION; JAN-KENS
ENAMELING COMPANY; JOHNS MANVILLE
INTERNATIONAL, INC.; K.C. PHOTO
ENGRAVING CO.; KESTER SOLDER
DIVISION, LITTON SYSTEMS, INC;
KIMBERLY CLARK WORLDWIDE, INC.;
KOLMAR LABORATORIES, INC.; LOS
ANGELES COUNTY METROPOLITAN
TRANSPORTATION AUTHORITY; LOMA
LINDA UNIVERSITY; BRITISH ALCAN
ALUMINUM, P.L.C.; MATTEL, INC;
MAXWELL TECHNOLOGIES, INC.; THE MAY
DEPARTMENT STORES COMPANY;,
McDONNEL DOUGLAS CORPORATION, a
wholly owned subsidiary of the BOEING
COMPANY; MEDEVA PHARMACEUTICALS
CA, INC. (f/k/a MD PHARMACEUTICAL INC.);
METROPOLITAN WATER DISTRICT OF
SOUTHERN CALIFORNIA; MICO INC,;
MINNESOTA MINING AND
MANUFACTURING COMPANY; QUALITY
CARRIERS INC. (f/k/a MONTGOMERY TANK
LINES, INC.); NI INDUSTRIES (a division of
TRIMAS, a wholly owned subsidiary of MASCO
TECH); NMB TECHNOLOGIES
CORP.;OHLINE CORP.; OJAI
MANUFACTURING TECHNOLOGY, INC ;
SIEMENS MEDICAL SYSTEMS, INC ;
PACIFIC BELL TELEPHONE COMPANY;
PACIFIC GAS & ELECTRIC CO.; PIONEER
VIDEO MANUFACTURING, INC.; PRINTED
CIRCUITS UNLIMITED; NELLCOR PURTIAN-
BENNETT; LONZA INC.; QUEST
DIAGNOSTICS CLINICAL LABORATORIES,
INC. (f/k/a BIO SCIENCE ENTERPRISES);
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RATHON CORP. (f/k/a DIVERSEY CORP.};
RAYTHEON COMPANY; REGENTS OF THE
UNIVERSITY OF CALIFORNIA; REICHHOLD
INC.; REMET CORPORATION; RESINART
CORP.; ROBINSON PREZIOSO INC.; ROGERS
CORPORATION; SAFETY-KLEEN SYSTEMS,
INC. (f/k/a SAFETY-KLEEN CORP.); SCRIPTO-
TOKAI CORPORATION; SHELL OIL
COMPANY; THE SHERWIN-WILLIAMS
COMPANY; SIGMA CASTING
CORPORATION (now known as HOWMET
ALUMINUM CASTING, INC.); SIGNET
ARMORLITE, INC.;SOUTHERN CALIFORNIA
EDISON CO.; SOUTHERN PACIFIC
TRANSPORTATION CO. (now known as
UNION PACIFIC RAILROAD COMPANY);
HARSCO CORPORATION; BHP COATED
STEEL CORP.; TELEDYNE INDUSTRIES INC.;
TELEDYNE TECHNOLOGIES
INCORPORATED; TENSION ENVELOPE
CORP.,; TEXACO INC.; TEXAS
INSTRUMENTS TUCSON CORPORATION
(f’k/a BURR-BROWN CORP.); TITAN
CORPORATION; TODD PACIFIC
SHIPYARDS; TREASURE CHEST; PACIFIC
PRECISION METALS, INC.; UNION OIL
COMPANY OF CALIFORNIA; UNITED
PARCEL SERVICE, INC.; UNIVERSAL CITY
STUDIOS, INC.; VAN WATERS & ROGERS
INC.; and VOPAK DISTRIBUTION AMERICAS
CORPORATION (f/k/a UNIVAR
CORPORATION); VERTEX MICROWAVE
PRODUCTS, INC. (f’/k/a GAMMA-F CORP.);
WALT DISNEY PICTURES AND
TELEVISION; WARNER-LAMBERT -
COMPANY; WEBER AIRCRAFT; WESTERN
METAL DECORATING CO.; YORK
INTERNATIONAL CORPORATION; YORT
INC. (f/k/a TROY LIGHTING, INC.-TIFFANY
DIVISION,

Defendant.

SEA DOCS:838473.1 [12278-00700]
03/12/07 12:31 PM - 3 -




The Omega Chemical Site PRP Organized Group ("OPOG") hereby initiates Formal
Dispute Resolution pursuant to Paragraph 57 as set forth in Section XiX of the February 28,
2001 Consent Decree (“Consent Decree”) pursuant to which work is being done at the Omega
Chemical Corporation Superfund Site (“Site“). OPOG initiated informal dispute resolution on
January 8, 2007 which ended on March 5, 2007. This Statement of Position supports

OPOG's initiation of Formal Dispute Resolution regarding this matter.

This dispute relates to the United States’ Request for Payment of EPA Oversight Costs
related to the Omega Chemical Corporation, CA Superfund Site 09BC received December 11,
2006, specifically claiming $363,831 .77 in oversight charges due from OPQOG. Specifically,
OPOG is disputing the CH2MHIill (“Hill") charges in the amount of $170,537.01 as no
substantive backup for the Hill charges is provided to EPA or OPOG. Therefore, neither EPA
nor OPOG can evaluate whether the Hill charges are properly being made to Contract Number
68-W9-8225. EPA and OPOG, therefore, cannot evaluate whether there are any accounting or

other errors associated with the Hill charges.

The Consent Decree requires that OPOG establish an escrow account funded with the
$170,537.01 representing the charges by Hill for 2005- 2006 for which we request supporting
documentation. OPOG established such an escrow account funded with $170, 537.01 and

wired to EPA the remainder of the oversight charges in the amount of $193,294.76

Paragraph 44 of the Consent Decree requires OPOG to reimburse the United States for
Oversight Costs incurred in connection with the Consent Decree and EPA is required under this
section to provide OPOG with a Regionally Prepared ltemized Summary Report which includes

direct and indirect costs incurred by EPA and its contractors and a DOJ prepared cost summary
SEA_DOCS:838473.1 [12278-00700]
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which reflects costs incurred by DOJ and its contractors, if any, on a periodic basis. Pursuant to
paragraph 45 of the Consent Decree, Dispute Resolution is appropriately invoked if OPOG
determines that the United States has made an accounting error, a cost item is included which
represents costs inconsistent with the NCP or that such costs are not Oversight Costs, as that

term is defined by the Consent Decree,

Oversight costs mean all direct and indirect costs not inconsistent with the NCP, that the
United States incurs in connection with the Work required by this Consent Decree, includiﬁg
costs incurred in reviewing or developing plans, reports and other items pursuant to the Consent
Decree, verifying the Work, or otherwise implementing, overseeing, or enforcing this Consent
Decree, including but not limited to contractor costs, trave! costs, laboratory costs, together with

Interest as due.

The documentation EPA currently gathers from Hill in support of its charges does not
provide the necessary level of detail such that either EPA or OPOG can evaluate whether Hill
has made an accounting error, whether a cost item is consistent with the NCP or whether such
costs are even Oversight costs as defined by the Consent Decree. The EPA receives Monthly
Status Reports (‘MSR”) and certain other “Reports” that include summaries of charges and very
brief and vague summaries of each month's work done by all Hill employees. This
documentation, which Ms. Cox and Mr. Lichens have previously stated is the universe of
documentation the EPA receives from Hill, was provided to OPOG for the 2004-2005 annual bill
after OPOG representatives executed a Confidentiality Agreement with EPA. The MSRs and
Reports do not provide the appropriate level of documentation or detail to allow OPOG to
evaluate Hill's charges. The generality of the MSR and Report descriptions does not allow

OPOG to determine if there are any accounting errors or whether time is being mistakenly billed

SEA DOCS:838473.1 [12278-00700]
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to Contract 68-W9-8225, the contract number assigned to the OPOG OU-1 Consent Decree

work.

As stated above, EPA has confirmed that it does not collect or review "timesheets" from
Hill. In a recent conversation with EPA’s Steve Berninger, Elizabeth Cox, and Chris Lichens
which was joined by Karl Fingerhood of the Department of Justice, EPA stated to OPOG
representatives for the first time that EPA was uncertain as to what documentation Hill or its
individual employees retained. By email dated February 12, 2007 from EPA’s counsel, Steve
Berninger, set forth the process Hill engages in prior to sending a bill to EPA for payment. EPA

explained that Hill employees:

complete electronic timesheets on a weekly basis, which are reviewed and
approved by that employee’s supervisor, also on a weekly basis... .
At the end of each billing cycle (i.e., the end of each month),
preliminary invoice data are collected and are reviewed by a project
accountant assigned to the contract. The data are uploaded to an
internal contract website, organized by work assignment and
task/subtask. The site manager is notified when the data are
uploaded, who then reviews the charges. The contract administrator
also reviews the data at this time. If any inaccurate or

questionable charges are identified, appropriate measures ‘are taken
(e.g., data could be transferred to the correct project, if

necessary, or held for further investigation).

When the data are ready for the final invoice, another notice is sent

to the 'site manager, who again reviews the data, and prepares the
monthly status report (MSR). In preparing the MSR, the site manager
explains and incorporates all charges except those in the office

staff and clerical categories. If mistakes are identified after the

final invoice data is uploaded to the website, a notation is made in

the MSR that the time/charges will be corrected/adjusted on the next
invoice. (emphasis added)

Itis OPOG's understanding, therefore, that Hill employees do in fact keep electronic
timesheets, something OPOG has been requesting for years. Since such timesheets do exist
and could easily be provided to OPOG, we again request that such timesheets be provided for

our review. As we have in the past, we are willing to execute a reasonable Confidentiality
SEA_DOCS:838473.1 [12278-00700]
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Agreement. EPA could easily and immediately resoive this matter by requiring Hill to provide to
OPOG the underlying timesheets we now know exist for employees along with the hourly and
cost information supporting these bills. This resolution would put this dispute regarding backup
documentation to rest. To date however, EPA has continued to decline to provide such
information. The fact that EPA is not, and has not been, provided with this infarmation
previously by Hill, makes it untenable for EPA to continue to require OPOG to pay these
invoices without being provided all exisﬁng supporting documentation and allowing OPOG to do

an independent review of the Hill charges.

Mr. Berninger's email also describes the Hill internal process for reviewing bills,
however, it is unclear from the above description how Hill identifies “inaccurate or questionable
charges” and what measures Hill takes to fix any problems it may find. It is also unclear what

“further investigation” entails and who does such further investigation.

We understand that EPA relies upon Hill's Monthly Status Reports, Report 1, Hill's
internal QA/QC process, and Hill's "certification” of its bills but none of that allows EPA or
OPOG to independently evaluate and analyze Hill’s bills for errors. Additionally, although we
understand that EPA project manager for this Site, Chris Lichens, reviews the Hill Status
Reports and Report | and looks for egregiéus or other errors that can be ascertained from that
documentation, neither Mr. Lichens nor EPA rebeives backup documentation or detailed

timesheets necessary to evaluate whether there are accounting or other errors in the bills.

The MSRs are highly massaged documents provided by Hill to EPA which are then
passed on to OPOG. The additional Report 1, while having a bit more detail including names of
employees who work on the Contract as well as total dollars charged for that employee’s work,

SEA_DOCS:838473.1 [12278-00700]
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does not allow OPOG, or EPA for that matter, to engage in any detailed and independent review
of Hill's charges. For instance if a Hill employee inadvertently charges time to OPOG that -
should have been appropriately charged to another site or to the McGraw Group, neither OPOG

nor EPA has the necessary underlying timesheet details to detect and correct this error.

Thus, by agreeing to and defending this process, EPA essentially requires that both
OPOG and EPA trust solely Hill's internal review processes for these bills, since it appears that
there is absolutely no external oversight by EPA of the details of Hill's charges in the context of
this Site. To make matters worse, EPA then requires that OPQOG blindly pay the Hill bills,
requiring that OPOG also rely completely on Hill's review of its own charges. This is not
reasonable nor is it justifiable given Hill has much more information in the form of timesheets

and hourly rate information that could easily be provided to OPOG for review.

OPOG is not requesting the EPA take on the task of reviewing backup documentation,
but rather OPOG will review the documentation. OPOG merely seeks EPA’s assistance in
obtaining Hill's backup documentation in the form of time sheets and hourly rate and any other
information it retains that support its bills so that OPOG can assure itself that the bills EPA
passes on for payment by OPOG have been independently evaluated and reviewed, if not by
the EPA, then at least by the PRP group paying the bills. As we have stated before, based -
upon the documentation EPA currently collects and then provides to OPOG, thére is absolutely
no way fo determine if there are mistaken entries, accounting errors or other mistakes in the
bills. Such errors could cumulatively, over the potentially long life of OPQG's involvement at this

site, represent a significant amount of money.

OPOG believes it is unreasonable and not in compliance with professional standards
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generally applicable to credentialed professionals (such as geologists or engineers) to fai to
provide basic information describing the services provided, such as dates worked, the persons
performing work, a description of the tasks provided, the charges associated with each task and
itemized expenses. Given government contract auditing requi'rements, it is inconceivable that

such records are not maintained by Hill. Thus they can be provided to OPOG.

OPOG reiterates that it is not, at this time, challenging the actual time Hill has charged to '
the Omega site as unnecessary or inconsistent with the NCP, although we reserve the right to
do so if it appears Hill has overcharged OPOG or improperly bilted for work unrelated to OU-
1. OPOG's dispute is brought to assure that all charges are properly being made to OPOG as

opposed to the McGraw Group, regional work or other’unrelated sites.

EPA’s letter of January 25, 2007 cited a number of NCP compliance cases. OPOG
notes, however, that those cases are inapposité since each dealt with cost recovery by
Agencies for remedial or removal work and addressed whether certain costs associated with
those actions were consistent with the NCP. In at least one the cases cited by EPA, timesheets
had in fact been provided to the PRPs being asked to pay costs of cleanup and the only matter
at issue was whether the documented costs were consistent with the NCP. Additionally, none
of the cases address the matter at issue here, e.g., whether it is appropriate to pass on to a
PRP group conducting and paying for work at the Site pursuant to a Consent Decree, the EPA
contractor’s oversight costs incurred wheq EPA, the contracting agency, does not indepehdent!y '
obtain or review all available contractor information to determine if accounting or other errors

have been made.

Hill’'s claimed costs have almost doubled from 2003 -2004 and now annually exceed
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$170,000. Hill's charges appear to be unreasonably high and, without more substantive
documentation from Hill, as to the detailed activities each person engaged in, the dates th.ey
undertook éuch activities, the time each activity required, the number of employees asked to
work on each activity and their hourly rate, OPOG cannot evaluate the reasonableness of these
“charges, whether they were appropriately charged to the OU-1 contract, whether there may be
accounting errors associated with the underlying charges by Hill or whether, ultimately the
charges being forwarded to OPOQG for péyment are truly Oversight Costs as defined by the
Consent Decree. EPA continues to require OPOG to blindly pay these oversight costs and to
trust Hill even though EPA does not receive any backup support for these bills and has no

incentive to do a detailed review since it does not have to pay Hill for these charges.

Hill cannot be allowed to avoid providing the basic information necessar)'/ to evaluate
whether a bill is proper just because it is providing these services through a government
contract and claims the timesheets and other information are confidential business infarmation.
OPOG, as the party actually paying for these aciivities, has a right, and an obligation to its
member companies, to review backup and support for these bills. Additionally, because OPOG
is required to pay these bills and EPA is not, OPOG has a vested interest in evaluating the
documentation in detail and, as the entity paying these bills, should be provided with all

documentation supporting these 'bius.

Accordingly, without supporting documentation in the form of time sheets with
associated hourly rates and all other information retained by Hill, OPOG disputes that the Hill
charges are in fact Oversight Costs as defined by the Consent Decree. The fact that EPA does
not receive from Hill detailed supporting do_cumentation for the Hill charges makes it even more

important that OPOG to have an opportunity to review such documentation for accuracy in .
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accounting and assure charges made to the OU-1 contract are properly made.

As set forth again herein and in OPOG's prior informal chalienges, EPA’'s and Hill's
highly massaged summary descriptions of the services performed for which reimbursement is
sought by EPA co.ntinues to be inadequate to allow OPOG to determine whether these services
are properly considered Oversight Costs under the Consent Decree. OPOG, therefore,
disputes the Hill charges because they are not supported by documentation setting forth the
work being done and the charges associated with this work, in the form of timesheets or other
documentation showing the detailed descriptions of the work done, who did the work, when the
work was done, tasks performed, time spent and hourly rates. Since EPA does not review this
information, there is no independent oversight of Hill's charges. Since OPOG pays these
invoices, OPOG should be provided with alt documentation supporting these invoices and
without this, OPOG cannot meaningfuily evaluate whether the charges submitted by Hili to EPA
for payment by OPOG are properly deemed “Oversight Costs” as defined in the Consent
 Decree or whether these charges are correct from an accounting perspective. Therefore,
pursuant to Section XIX of the Consent Decree, OPOG initiates Formal Dispute resolution under
Parégraph 57 of the Consent Decree and requests the EPA to direct Hill to provide all

supporting documentation as described- herein to OPOG for its review.

DATED this 12th day of March, 2007.

GARVEY SCHUBERT BARER

—

Leslie R. Schenck
OPOG Representative

SEA DOCS:838473.1 (12278-00700]
03/12/07 12:31 PM - 11
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Stephen To Leslie Schenck <Ischenck@gsblaw.com>
Beminger/R9/USEPA/US

¢c kmillhouse@miglaw.net
02/12/2007 05:06 PM

. bec  Christopher Lichens/RI/USEPA/US@EPA,; Frederick
Schauffler/R9/USEPA/US@EPA,; Elizabeth
Cox/RO/USEPA/US@EPA

Subject Re: Omega Site - OPOG Cost Challenge - extension of
informal dispute resolution’period

Leslie,

This responds to your February 6 email, in which you requested additional information
regarding the process that oversight bills go through at EPA and CH2M Hill (Hill) prior to
being sent to OPOG for reimbursement, including details of Hill’s QA/QC process.

For information regarding the processing of bills at EPA, please refer to the letter from Fred
Schauffler, Section Chief, to Chuck McLaughlin, dated April 13, 2005, a copy of which I’ve
attached to this email. We believe that that letter adequately summarizes the process that
occurs at EPA.

A brief summary of the process at Hill follows. Employees complete electronic timesheets
on a weekly basis, which are reviewed and approved by that employee’s supervisor, also on a
weekly basis. We provided a copy of one of Hill’s electronic timesheets with our January 25,
2007 letter to you.

At the end of each billing cycle (i.c., the end of each month), preliminary invoice data are
collected and are reviewed by a project accountant assigned to the contract. The data are
uploaded to an internal contract website, organized by work assignment and task/subtask.
The site manager is notified when the data are uploaded, who then reviews the charges. The
contract administrator also reviews the data at this time. If any inaccurate or questionable
charges are identified, appropriate measures are taken (e.g., data could be transferred to the
correct project, if necessary, or held for further investigation).

When the data are ready for the final invoice, another notice is sent to the site manager, who
again reviews the data, and prepares the monthly status report (MSR). In preparing the MSR,
the site manager explains and incorporates all charges except those in the office staff and
clerical categories. If mistakes are identified after the final invoice data is uploaded to the
website, a notation is made in the MSR that the time/charges will be corrected/adjusted on
the next invoice.

I hope you find this synopsis responsive to your questions.
Best regards,

Steve




Leslie Schenck <Ischenck@gsblaw.com>

Leslie Schenck
<Ischenck @gsblaw.com> To Stephen Berninger/R9/USEPA/US@EPA

02/06/2007 10:20 AM ¢c  kmillhouse@miglaw.net

Subject Omega Site - OPOG Cost Challenge - extension of informal
dispute resolution period

Steve:

Thanks for speaking with Keith and | yesterday. We appreciated that Chris Lichens,
Thanne Cox and Karl Fingerhood also joined the discussion.

As we agreed on the call, EPA and OPOG have extended the informal negotiation
period to and including February 26, 2007. Additionally, | requested that EPA provide
me with "Report 1" supporting documentation from CH2MHill for the entire 2005-2006
period for which we are currently engaged in informal dispute resolution. | understand
that EPA will require a new confidentiality agreement to be entered. If you will send that
to me | will execute and return to you.

Based upon our conversation yesterday it is our understanding that EPA does not
coliect or review "time sheets" from Hill and EPA is uncertain as to what documentation
Hill or its individual employees may retain regarding their time entries. Keith and |
pointed out that OPOG is unable, based upon the documentation EPA currently collects
and then provides to us, to determine if there are mistaken entries or accounting errors
or other mistakes in the bills that could cumulatively, over the potentially long life of
OPOG's involvement at this site, represent a significant amount of money. We
understand that EPA relies upon Hill's Monthly Status Reports, Report |, Hill's internal
QA/QC process, and Hill's "certification" of its bills. Additionally, we understand that
Chris Lichens reviews the Hill Status Reports and Report | and looks for egregious or
other errors that can be ascertained from that documentation. If | have misstated any
part of the process please advise. We really are just trying to understand what process
the bills go through at Hill and EPA prior to being sent to OPOG for reimbursement. To
that end, it would be helpful if you could get us the details of Hill's QA/QC process,
given you and Thanne were unsure yesterday, and what it is that Hill is certifying in the
"certification” you stated they provide.

Keith and | pointed out that the documentation provided to EPA and then to OPOG
does not allow us, or EPA for that matter, to engage in any detailed and independent
review of Hill's charges that are ultimately passed on by EPA to OPOG for payment.
For instance if a Hill employee inadvertently charges time to OPOG that should have
been appropriately charged to another site or to the McGraw Group, neither OPOG nor



EPA has the necessary underlying time details to detect and correct this error.

We reiterated that we are not at this time challenging the actual time Hill has charged to
the Omega site, although we reserve the right to do that if it appears they have
overcharged OPOG or improperly billed us for work unrelated to the Omega site or
OPOG's alleged obligations. We are merely trying to assure with this dispute that all
charges are properly being made to OPOG as opposed to the McGraw Group, regional
work or other unrelated sites. Without the backup detail we requested yesterday and in
previous discussions and letters we remain unable to engage in any independent
evaluation of the bills we are being asked to pay.

As we discussed yesterday, Keith and | will raise this with the OPOG Steering
Committee and get back to you. Again, thank you for your time and attention to this
matter.

Regards,

Leslie R. Schenck

This e-mail is for the sole use of the intended recipient(s). It contains information that is confidential and/or legally
privileged. If you believe that it has been sent to you in error, please notify the sender by reply e-mail and delete the
message. Any disclosure, copying, distribution or use of this information by someone other than the intended
recipient is prohibited.

Gz LESLIE R. SCHENCK
ﬁl:; ‘ Ischenck @ gsblaw.com
R m‘s ' GARVEY SCHUBERT BARER
: GSBLaw.com
eighteenth floor

1191 second avenue
seattle, washington 98101-2939
DIRECT 206 816 1487 FAX 206 464 0125



it 8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2 ; REGION IX
‘b 75 Hawthorne Street

k f San Franel;co. CA 94105

SENT VIA OVERNIGHT MAIL
April 13, 2005

Chuck R. McLaughlin

Omega Chemical Site PRP Organized Group
Building 200; Suite 253 :

5225 Canyon Crest Drive .

Riverside, CA 92507

RE: EPA Request for Reimbursement of Oversight Costs 2003-2004
Omega Chemical Superfund Site (SSID 09BC)

Dear Mr. McLaughlin:

I am writing in response to your letter of March 23, 2005 to Bruce Gelber of the U.S.
Department of Justice and Keith Takata of the U.S. Environmental Protection Agency (EPA). In
that letter, you initiated the Dispute Resolution Process on behalf of the Omega Chemical Site
PRP Organized Group (OPOG) Steering Committee with respect to EPA’s October 2004 request
for payment of oversight costs and specifically with respect to the charges by EPA’s contractor
CH2M Hill. In your letter, you request additional documentation regarding CH2M Hill costs
incurred by EPA in connection with the Omega Chemical Superfund Site in Whittier, CA,
claiming that such information is necessary to determine whether the billed costs are properly
considered Oversight Costs under the Partial Consent Decree.

As stated in my March 14, 2005 letter to you, EPA believes that it has already satisfied
the requirements contained in the Consent Decree for documenting its oversight costs.
However, in an effort to avoid formal dispute resolution, EPA again reviewed the costs incurred
for the CH2M Hill services in question and is providing the additional information described
below to address your concern as to whether these are properly considered Oversight Costs.

In my February 22, 2005, letter to you regarding OPOG’s questions on the October 2004
oversight bill, I explained that the CH2M Hill costs on this bill are for services related to
oversight of OPOG’s work on Operable Unit 1 (OU-1, equivalent to the Phase 1a Area defined in
the Consent Decree). CH2M Hill performs this work under EPA Contract #68-W9-8225
pursuant to Work Assignment (WA) #174-RSBD-09BC, and I am enclosing a copy of EPA’s
Statement of Work (SOW) for WA #174, which describes the nature of the support that Hill
provides to EPA for OU-1 activities. The work CH2M Hill performs for EPA on the remainder
of the sight, including work on the OU-2 investigation and oversight of the work being
performed by OSVOG (i.e., what you refer to as the McGaw Group), is billed to a separate work
assighment (WA #175).



Mr. Chuck McLaughlin
April 13, 2005
Page 2

For each Work Assignment, CH2M Hill each month submits to EPA a Monthly Status
Report (MSR) summarizing, by task, the work performed and the costs incurred during the
month. The MSR is accompanied by the associated monthly invoice for the Work Assignment.
As described below, these MSRs and associated invoices are reviewed by EPA to insure, among
other things, that the work performed and costs incurred for each work assignment (including the
personnel involved and the hours billed) are appropriate and consistent with SOW for the work
assignment. Enclosed with this letter are selected pages from each of the MSRs for the period
covered by EPA’s October 2004 request for payment. Some of these pages have been redacted to
protect the contractor’s confidential business information.

Before submitting the MSR each month, the CH2M Hill Site Manager reviews all costs
incurred to ensure that they are accurate and appropriate for the work assignment. At EPA, the
Remedial Project Manager (RPM, in this case Chris Lichens) also reviews the MSR, including
cost information, before approving the monthly invoice for the work assignment. At the end of
the billing period, EPA accounting personnel compile the financial cost summary (i.e., the
Itemized Cost Summary) for OU-1 based on, among other things, the invoices submitted by
contractors such as CH2M Hill, and they reconcile the cost summary with the EPA accounting
system. The reconciled cost summary is then forwarded to EPA Region 9 Superfund Division’s
cost recovery group for a page-by-page review to verify that the information is consistent with
the costs and services described in the work-performed documentation (which in the case of
CH2M Hill includes documents such as the SOW and the MSRs). The RPM and the site
attorney also review the cost summary to ensure that it contains the appropnate site and (in thns
case) operable unit costs.

In preparing the cost package for the October 2004 billing, we identified the fact that
CH2M Hill services to set up a February 2004 public meeting on the de minimis settlement had
been incorrectly billed to WA #174 instead of WA #175. These costs were all associated with
Task 2, “Community Relations” (abbreviated as “CR” on some of the enclosed MSR pages,
particularly the summary of Current Month costs by task). We took steps to address this error at
the time we prepared the original OPOG bill by deducting the costs for that task from the
monthly CH2M Hill invoices and making the corresponding adjustment in the Annual Allocation
costs for CH2M Hill (see the table below). In reviewing the CH2M Hill MSRs and invoices for
the purpose of preparing this letter, we determined that the CR costs for invoices #93, 96 and 105
had not been deducted, and we have proceeded to make those corrections, which result in a credit
to OPOG of $1,554.39 (including the reduced Annual Allocation amount). The revised total cost
for the services of CH2M Hill is $77,660.27 (see the enclosed itemized cost summary dated
4/12/2005). We have confirmed with CH2M Hill’s Site Manager that all other costs for services
performed in conjunction with OU-2, oversight of OSVOG’s work and the de minimis settlement
have been and continue to be billed to WA #175.



Mr. Chuck McLaughlin

April 13, 2005
Page 3
Amounts Billed to OPOG
- Total
Amount Task 2 Annual
: Invoice | Invoiced by | Costs Allocation
MSR Period Number | CHZM Hill | Deducted Net Invoice Costs
7/26/03-8/29/03 93 $3,391.70 | $1,332.58 $2,059.12 $88.65
8/30/03-9/26/03 96 $10,843.20 $7.06 $10,836.14 $466.54
9/27/03-10/31/03 101 $25,739.58 $0.00 $25,739.58 $728.69
11/1/03-11/28/03 105 $7,289.83 $152.74 $7,137.09 $202.05
11/29/03-12/26/03 107 $1,906.47 $0.00 ' $1,906.47 $53.97
12/27/03-1/30/04 109 $6,572.14 $40.17 $6,531.97 $184.92
1/31/04-2/27/04 111 $5.533.21 $1,466.62 $4,066.59 $115.13
2/28/04-3/26/04 113 $5.,773.61 $1,395.44 $4,378.17 $123.95
3/27/04-4/30/04 116 $12,876.80 $194.60 $12,682.20 $359.04
Totals $79,926.54 | $4,589.21 $75,337.33 | $2,322.93

There is one final comment I would like to pass along regarding the MSRs. If you look at
the MSR for the period 7/26/03-8/29/03, you will note in Section C (Activities Performed During
the Reporting Period) that the description of Community Relations services (Task 2) refers to a
charge of $4,810.85 for “Reprographics.” This charge was erroneously listed in the narrative
summary of this MSR, as the charge itself is not related to the Omega Chemical site and was

never billed to EPA or to OPOG.

EPA believes that the information we are providing with this letter, along with the
information previously provided, is sufficient for OPOG to determine that the CH2M Hill costs
currently included in our bill are in fact proper Oversight Costs as defined in the Consent Decree.
Per the conversation between Thanne Cox and Leslie Schenck, EPA and OPOG have mutually
agreed to extend the period for informal dispute by fifteen (15) days, i.e., to COB on April 27,

2005.




Mr. Chuck McLaughlin
April 13, 2005
Page 4

If you have any questions regarding the aBove, please feel free to contact me at (415) 972-
3174. '

Sincei'ely,

Frederick K. Schauffler
Chief, Site Cleanup Section 4

Enclosures

cc: Leslie R. Schenck
Thanne Cox
Chris Lichens
Elaine Chan
Kari Fingerhood, DOJ
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UNITED STATES DISTRICT COURT
EASTERY DISTRICT OF CALIFORNIA

TJ UNITED ETATES OF AMERICA

: CIV ¥ 92-5373 OWW
Plaintife,

Y. MEMORANDUM OPINION AND
ORDER RE:

{1) DEFENDANTS®
SUPPLEMENTAL BRIEFING ON
EFFECT OF TEE STATE OF
CALIFORNIA'S RELEASE OF
CLAIMS AGAINST DEFENDANT
{DOC. 56);

{2) UNITED STATES'
CLARYFICATION OF THE RBCORD
(DOC. 57);

(3) UNITED STATRERS!
SUBMITTAL PURSTUANT TO TEE
COURT'S JANUARY l2, 2000
MEMORANDUM OPINION AND
ORDER (DOC. 58); AND

(4} UXITED STATES' MOTION
FOR AN ORDER TO ENFORCR TEE
COURT'E ORDER OF 1/12/00
AND TO IMPOSE STIPULATED
PENALTIRES (DOC. 72)

ATLAS CORPORATION, and VINNELL
MINING AND MINERALS CORPORATION,

Defandants.

St N g St P St S Sl Yagelt Y st

Before the court are four motions: (1) Defendants!
Supplemental Briefing on EBffeat of the State of California‘s
Release of Claims Against Defendant (Doc. 56) filed January 28,
2000; (2) United States' Clarification of the Record (boc. 57)

@9

filed Fedruary 2, 2000; (3) United States' Submittal Pursuant to -

&%

3
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the Court's January 12, 2000 Memorandum Opiﬁién and Order (Doz.
58) filed February 2, 2000; and (4) United States' Motion for an
Ordexr to Enforoe the Court's Ordex of 1/12/00 and to Impose
Btipulated Penalties (Doc. 72) f£iled April 3, 2000. Each party
responded to the other's motion, and the moving party for each
motion filed a reply in support of its motion. In the cage of
the ¥otion to Bnforce the Court's January 12, 2000 Order,
DPefendants filed a gur-reply, and the United States filed a reply
to this sur-reply.

I. BACKGROUND
This CERCLA action was brought against Atlas Carporation

(currently in bankruptey) and Vinnell Mining and Minerals
Corporation (mow part of TRW, Inc., hersilnafter “IRW")
(collectively "Dafendants®) for recovery of costs incurred at the
Atlas Mine Area Operable Unit (*aMAOU"), part of the Atlas

Asbestos Mine Superfund Site ("the Site"). The parties entered

inteo & Go:isent Decree, hawe_ver & digpute arose over certaln cost
recovery items. A Memorandum Opinion and Order was issued _
January 12, 2000 which addressed the majority of these disputes.
(See Memorandum Opinion and Order dated January 12, 2000 (Doc.
55).)

Two issues were left open by the Jamuary 12, 2000 Memorandum
Opinion: (1) whether a settlement batween TRW and the State of
California DTSC eliminated TRW's cbligation to repay $12,053.68,
which the EPA incurred as part of a gtate cooperative agreement
($ece Doc. 55 at 42-44); and (2) whether EPA provided adequate
documentation for $66,908.72 of Alternative Remedlal Contract

2
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Support (ARCE) Bcology & Environnment Bills‘(aee id. at 34-36).
These issuez are addressed by TRW's Supplemental Briefing on
Effsct of the State of California‘s Release of Claims Agalnst
Defendant (Doc. 56) ("Sett. Bx.") and by the United States’
Submittal Pursuant to ths Court's January 12, 2000 Nemorandum
Opinion and Orxrder (Doc. 58) ("USA Bubm.v), respectively.

The next motion, the United States' "Clarificaticn of the
Record® filed rabruarf 2, 2000, seeks to inform the Court of *two
matters which warrant clarification.® (See Clarification of the
Record (Doa. 57) at 1l.) These twc matters appear to ka (1) the
court's analysis and use of the United States v. Chromalloy
American Corporation case; and (2) whether rasponse costs can
ever be inoconsistant with the WCP. The United States'
clarification motion iz treated as a motion for recomsideration
©f the January 12, 2000 Order,

The last motion, f£iled by the United States, seeks to
enforce the January 12, 2000 Order against TRX with respect to
the issues decided therein. This motion also seeks to 1mpabe
upon TRW stipulated pemalties for noncompliance with the Consent

Decree, as provided for by the Consent Decree.

II. LBGAL STANDARD
A. COST DISPUTES LEPT OVER PROM JANUARY 12, 2000 ORDER

The dispute centars on interpretation of the Consent Decree. A
consant deares is essentially a contract. Rufo v, Inmates of
Suffolk Jail, 112, 8. ct. 748, 757 (193%2). Its scope must be
determined within its four corners, not by reference to "what
might satisfy the purposes of one of the parties to it" nor what

3
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*might have been written ﬁad [a party] established his factual
claims and legal theories in litigation." United States v.
Armour & Co., 402 U.S. 673, 682, 91 8. Ct. 1752, 1757, 2% L. Ed.
2d 256 (1971). P®[Plundamental principles of contract
interpretation . . . apply whan a counrt is presented with the
task of interpreting the provisions of a consent decree.” D&ﬁted
States v. City of Northlake, 942 F.2d 1164, 1167 (7th Cixr. 1951).
A court first looks to the language of the consent decree and, if
it is unambiguoua, applies the plain meaning of its terms. 3If
the language isg ambiguous, then the court may consider other
extrinsic evidence as to the parties' intention. Id.

The Consent Decree specifies the applicable standard of
proof, depending upon the nature of the dispute. For disputes
involving 42 U.8.C. 8 9613(J) (2) (the selection of response
action), the oourt must uphold EPA's deciplon unless Defendants
can show it was arbitrary and capricious or otherwise not in
accordance with law. Consent Decree, § XXIII.C.2. For any other
disputes, the coﬁrt applies "applicable standards of law
regarding standard of review.® Id. Because this is a civil
cuse, Defendants' burden of proof is by a preponderance of the
evidence.

The Consent Decrea places the burden of going forward with
evidence and the risk of non-persuasion on Defendants. Consent
Decree, § XXIII.C.2. If Defendants fail to satisfy their burden,
then Defendants mugt pay and follow the court's order (Comsent
Decree, § XXITI.C.3) but if they prevail, “the deadlinaes for any
affected deliverables shall be cxtendéd to account for any delays
attributable éo the dispute resolution process.' Consent Decree,

4
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8 XXIII.C.4. Thae Tnited States may rebut any evidence offered by
Defendants. See Fod. R. Bvid. 301 ("In all civil actioms . . .
not otherwise provided for by Act of Congress . . . a presumption
imposes on the party against whom it is dirested the burden of
going forward with evidsnce to rebut or meet the presumption, but
does not phift to such party the burden of procf in the sense of
the risk of nompersuasion . . . .*); see also 42 U.8.C. § 9622 (m)
("In the case of consent decrees . . . no provision of this
chapter shall be construed to preclude oxr otherwise effect the
applicability of general principles of law regarding the setting

aslde or modification of congent decrees . . . .7)

B, ox CONS TION

nﬁle 60(b) pernits reconsideration of an order ¢f the
district court on grounds of: 1) mistake, inadvertencas, uurpriée,
or excusable neglect; 2) newly digcovered evidence that supports
grounds for a new trial under Rule 55; 3) fraud of an adverse
party; 4) judgment 1s void; 5) judgment has been satisfied,
released or discharged; or 6) any other reascn justifyilng relief
from the operation of the judgment. Fed. R. Civ., P. 60(b).

Rule 60 recousideration isg generally appropriate in three
instanaes: 1) when there has been an intervening change of
controlling law, 2) new evidence has come to light, or 3) when
necessary to correct a clear error or prevent manifest injustice.
School Dist. No. 1J v. ACandS, lInc., 5 P.3d 1255, 1262 (9th
Cir.), cert. denied, $12 U.S. 1236, 114 £. Ct. 2742, 129 L. Ed.
2d 861 (1994); see alsc L.R. 78-230(k), Local Rules of the
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Eastern Distriat.! %A motion for recomsideration is mot a
vahicle to reargue a motion or to present evidence which should
have bean raised before." Bemingha.m v. Sony Corp. of America,
820 F. Bupp. 834, 856 (D.N.J. 1992), afr’'d, 37 F.34 1485 (3rd
Cir. 1994). "A party seeking recoansideration must show more than
& disagreement with the Court's decision. . . . [Rlecapitulation
of the cases and arguments considered by the Court before
rendering its oxiginal deaision fails to carry the moving party's
burden.®* Id. To succeed, a party must set forth facts or law of
a strongly convincing nature to induce the court to reverse i‘ts
prior decision. See, e.g., Kern-Tulare Water Dist. v. City of
Bakersfield, 634 F. Supp. 656, 665 (E.D. Cal. 1986), aff'd in
part and rev'd in part on other grounds, 828 ¥.2d 514 (9th Cir.
1987), cert. denied, 486 U.§. L1015, 108 8. Ct. 1752, 100 L. Ed.
24 214 (1988). '

*Clause 60(b) (6) is residual and must be read as being
exclusive of the preceding clauses." LaFarge Conseils et EBtudes,
S.A. v, Raiser Cement, 791 F.24 1334, 1338 (9th Cix. 198¢€)
(internal gquotations and citations emitted). Rule 60(b) (6) "iam

reserved for ‘extraordinary circumstances.'® Id.

1 Local Rule 78-230(k) permits reconsideration of:

any motion [that] bas been granted or denied in whole or in
part, . . . [upon motion] setting forth the material facts
and circumstances spurrounding each motion for which
reconsideration is sought, including:

(1) when and to what Judge the prior motion was made,

(2) what ruling., decision or order was made thereon, and

(3) what new or different facts or aeiroumstances are claimed
to exist which did not exist orxr were not shown upon such
prior motion, or what other grounds exist for the motion.

6
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Koticns to reconsider under Rule 60(b) are committed to the
discretion of the trial court. Rodgers v. Watt, 722 F.2d4 456,
460 (3th Cir., 1983) (en banc).

R

Courts possess the inharent power to assure that their

orders are carried cut. See, e.g., Chambers v. Nagco, Inc., S0
U.S. 32, 43-44, 47 (1951) (dipoussing that ocourts possens the
irplied powers necessary to perform their functions and noting
that courts possess the power to sanction parties for willful

discbhedience to court orders).

TRW challenged $12,053.68 of the EPA's costs in part because
chese costs wera costs the EPA pald Califormia's Department of
Toxic Substances Control (*"DTSCY). TRW argues it had previously
entered into a settlement agreament with the State of Californla
that allegedly settled all such claims, and it contends the EPA's
charges would give the EFA a double racovery. (See Jan. 12, 2000
Oxrder (Doc. 55) at 42.) The January 12, 2000 order statad:
Defendants and California Department of Toxic Substances
Control ("CA DTSC®) reached a settlement December 31, 198396
in which the State released all claims incurred in :
connection with the AMAOU. Appendix, p. 10, n.1l. Prior to

the agroament, t?a EPA gave California Department of Health
Bervices (“"DHES®) block grant for thirty-eight superfund

T

*phefendants also refer to California Department of Toxic
Substances Control as a paxty to this grant. Defendants state:
"RPA instructed DES tc 'draw down' smounts from respective sites.
. « « Prom the documentation provided, it appears that original

7
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sites, with specific amounts allocated to sach site.
l.lthough DES submitted invoices reflecting the amount of
money it wanted to draw from sach puperfund site, it was
unclear what activities DHS performed at individual 0Us,
including the AMAOU. EPA recognized this and reduced its
original charge to the AMAOU by two-thirds,’ because two
other OUs exist at the Site. JAppendix, p. 11. BEPA
contended Defendants were still cobligated to pay the
Temaining amount because Defendants all dly failed to
submit documentation of itg settlement th DRS. I4.
Defendants cbject to all costs charged based on the EFA's
grant to DHS because *|[a] voluntary grant of funds by the
federal government to the State of California is not a
reimbursable ‘cost incurred' within the meaning of the '
Consent Decrese.® JAppendix p. 12. Finally Defendants argue
even 1f they are cbligated to pay these amounts, BEPA
provided no description of sctivities performed by DES so
Defendants cannot determine the basis upon which DHS
allocated charges to the AMAOU, nor whether the charges are
conslistent with the NCP, and Defendants allege these charges
appear random. '
United States' response - First, the Ouyang declaration
clarifies the United States incurred costs purguant to its
cooperative agreement with DHS in acomnection with the AMAOU.
fecond, regardless ¢of any settlement Defendants may have
with the state, the United States incurred the costs here
pursuant toe the Consent Decrea. Third, costs incurred
pursuant to cooperative agreements with ptates are
Tecoverable under CERCLA and should be recoverable heres.
Defendants have met thelr burden with respect to the
DES cooperative agreement cvosts. Defendants settled with -
California's Department of Toxic Substances (*DTSCY)
reapecting all state costp they incurred in connection with
the AMAOU. See settlement agreement § 11, at p. 5, attached
to Exh. X to Lee Decl. The costs at isaue here were
incurred purgsuant to an agreement between the EPA and DHS,
not DTSC. However, one document Defendants submitted under
seal identifiez DTSC, and not DHS, ag the party exaecuting
the agreemant. To the exteant DTSC performed the state
services here billed to Defendants, the parties have not
-ufficientII addressed whether the legal effect of the prior
sattlement is to bar future recovery of such costs by the
BEPA.

amount of the grant was increased nuymerous times. . .

Apparently DES utilized its own accounting methods in disregard
of BPA's instructions, as one document provides; ‘Regardless of .
any budget changes that CA DTSC may make for individual pites, CA

DTSC agrees to stay within the exigting total grant budget.'*®
Appendix, p. 11.

3he original amount billed was £36,161.05.
8 .
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(Doc. 55 at 42-44 (footnotes in original).) The court ordered
the parties to supply additiocnal briaefing on this issue.

TRW argues the settlement agreement, approved by this court
on September 3, 1998, raesolves all claims the state of California
bas againat TRW. (See Bupp. Br. at 2.) The Settlement
Agreecment's release, accoxding to TRW, is broad, and raeleases
Atlas and Vinnell Kining from Yall liability to the Department,
including alaims alleged in the Complaint, with respect to all
Department costs assoclated with the Atlas Mine Site incurred
through PDecember 31, 19%6 . . . .* (See id. (quoting Settlement
Agreement) .) ITRW asserts the costs EPA seeks recovery for are
duplicative of costs TRW has already pald the state. (See id., at
2-3.) 7¥inally, TRW argues even if the settlement doer not bar
the EPA's xecovery of these costs, ®"serious deficienciea®™ in the
EPA's accounting should preclude recovery of these costs. (See
id. at 3-4.)

The United States responds that TEW's settlement with DTSC
specifically axcluded the costs which the EFPA sesks to recover
here. (See United States' Resp. to SBupp. Br. (Doa, 61) at 1-2.)
The United States attaches the Declaration of Richard Hume, Chief
of the National Prioxrity List Tnit for Noxthern California -
Cantral Cleanup Operations Branch cf DTSC, who states the costs
the EPA neeﬁa to recover were spacifically excluded £xom DTSC's
settlement with TEW, and that TRW and Atlas were both alerted to
the exclusion of these costs in May 1997. (See Hume Decl.,
attached as Exh. A to Doc. 61, 1 4-8.) As to any deficilencies
in acoounting, the United States responds "the costs incurred by
the United States pursuant to the MSCA {are] abundantly fair and

S
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reascnable,® in that the EPA made a "gubstantial adjustment"* to
ensure TEW was not being billed for time spent on other OUs, and
the EPA also reduced by two-thirds the cost for the time gpent at
the g8ite by the State's gemedial Project Manager, Mr. Frank
Lopexz, even though Mr. Lopez affirmed in an accompanying
declaration that he spent over 50% of his time at the Site at the
AMAOU. (See Opp. to Supp. Br. at 3'1 Lopez Dacl., attached as
Bxh. B to Opp., 99 3-4.)

The Unitéd S8tateas' evidence shows that TRN'z ssttlement with
DTSC emitted the costs the EPA here claims. EPA actually paid
the disputed cecstp. The Settlement Agfeeznent onily releases TRW
from amounts it owes DTSC, mot £rom amounts it owes the EPA. The
EPA incurred costs at the Slte, which included payments to the
DTSC. 9TRW was informed its settlement with DTSC was not going to
cover these costs. The EPA will not rgceive a double-recovery 1f
TRY pays these costs to the EPA. .

TRW asserts, "no decumentation has been provided to the
Defendants that indicates what activities were performed by the
State at or in connection with the AMAOU"™ and Ylogically there is
no way in which the EPA's sllocation of the State expenses to the
AMAOU can be accurate; unless precigely the same State costs were
ingurred at each of the three OUs at the site -- a statistical
impossibility.* (See SBupp. Br. at 3). EPA provides the
declaration of Mr. Lopez, who states he performed work at the

“The EPA reduced by ome-third the initial amount charged TRW
£or thaege costs at the AMAOU. This reduction was to account for
the existence of three OUs at the Bite, only one of which TRW is

responsible for (the AMAOU).
' 10
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AMAOU. (See Lopexr Decl., attached as Exh. B to Opp., 1Y 3-4.)
TRW's argumnent that it lacks documantation of what activities the

Btate actually performad at the AMAOU ip misplaced; the relevant
inquiry is whether TRW has received the documentation it is
entitled to under the Consent Decree. TRW also asserts the EFA
should not be sntitled to recover a ®voluntary grant of funds
from the federal govermment to the Btate of California® under the
Congent Decres. TRW cites no language in the Consent Decree
Iwhic.h prohibite recovery from TRW for fedexral grants paid to the
State of California for work at the AMAOU. Nor does TRW provide
any legal authority for this elaim. TRW has not met ilts burden
with respect to the $12,053.68. Defendants, within twenty (20)
days following service of this oxrder, EEALL PAY, or RELEASE PROM
ESCROW, {(whichever is appropriate) the disputed $12,053.68 (plus
accrued interegt) to the United States, as the prevailing party,
in the manner described in § XIX.A of the Consent Deocree.
Defendants may become liable for stipulated penalties, as
provided in the Consent Decree 3§ XXI.J, if payment is not made
within the specified time pericd.

TRW challenges the documentation in support of several of
Beoleogy & Environment's ("E&EY) invoices. The Januvary 12, 2000

Order mptated:

Regarding the $125,021.84 of undocumsnted orx
unexplained contractor costs, to the extent these costs are
truly undocumented, Defendants have met their burden. 1In
regponse to some of Defendants' complaints, the EPA in its
¥ritten Statement of Dacisiocn addressed Defendantsg' alaims

11
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of no documentation by stating, "EFA has reviewed the
supporting decumentation for charges by EBcology &
Environment and has determined that these costs were
gropexly aharged to the [AMAOU].* SBee Nritten Statementi of

ecipion, Exh. ¥ to Lee Decl. ("Written Btatement®), at p.
4. The EFA gave this response to Defendants' complaints
about only a few vouchers: Voucher 24 (8$14,411.72); Voucher
32 ($17,942.64); and unidentified subcontractor costs in
Vouchers 24-82 (834,554.36, sxclusive of indirect costs,
discussed above), for a total of $66,9508.72. TFor other
voucherg, EFA was adle to provide a more detalled response
to Defendants' complaints. See Written Response, pp. 4-5,
e g Vouchexrs 46, 60, 25, 26. In some cases, EPA :
excluded cogts after closer review. See Written Response,
PP. 4-5, regarding Vouchers 25, 26. Because EPA falled to
provide any information as, te why it found certain vouchers
properly billed to thae AMAOU, but was able to provide an
mxplanation for other wvouchers (and in some cases reduced
Defendants' outstanding bill after closger inspection),
Defendants' have ghown a preponderance of the evidence
EPA lacks substantial evidence to show these bills were
incurred at the AMAOU. To the extent these wvouchers are
inadequately documented, EPA may be contravening the
documéntation requirements of 40 C.F.R. § 300.160(a). EPA .
bas documents which satisfied it that thege voucher amounts
were incurred in connection with the AMAOU. To the extent
documentation exists for these costs and EPA has not
previously produced it, and thig documentation is
disclosable under POIA, EPA has withheld this informatioa in
contravention of the Cansent Decree and the documentation
requirements of the NCP.

(Doc. 55 at 34-35). The Order required the Tnited States to
produce the dooumentation that supports the $66,908.72. (See id.
at 35.) If Deferdants in good faith believed this documentation
does not support the §66,908.72, they were given leave to file a
brief of less than five pages which explained the defieciencies in
the documentation and whether and when the EPA praviously mad:
the documentation available. (See id. at 35-36.) The United
States was given leave to respond to Defendants' brief. (See id.
at 36.) '

The United States insﬁead filed a brief attaching a
declaration from Lisa Ouyang, and, as an exhibit to Ms. Ouyang's
declaration, a copy of all doocumentation supporting the

12
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-666,908.72, &ll of which it apparently produced to TRW. (See

Subm. at Exhibits.) TRW responded that it is "urable to verify
to an absolute certainty® that the EFA has previously produced
this documentation before, and regardless, asserts ®"nothing in
the supplemental (or indeed the initial) documentation EPA
provided adeguately establighes that the disputed costs are
Justified or that the Court should reverse its Order that the
speaific R&E charges are not recoverable." (See Subm. Rasp. at
1.) TRW essentially re-asserts all of its prior objections to
the IPL'Q documentation. (See id. at 2-3,) The United Btates
replies in essence that it has provlided all cost documentation
required by the Congent Dacree and CERCLA. (See Subm. Reply at 1-
5.) "

The documentation supplied by the United States appears
adequate., The only conaern expregged in the January 12, 2000
Order over.Vouche: 24 ($14,411.72), Voucher 32 (§17,942.64); and
unidentified subcontractor costs ia Vouchers 24-82 ($24,554.36)
was the lack of information regarding these coasts. A review of
the documentation produdged by the EPA and of Ms. Cuyang's
declaration, show that E&E does not normally receive supporting
documentation for its contractors’ subcontractors' work; that is
kept by the contractor. (See Ouyang Decl., attached as Exh. A to
Subm, , j 7.) Although the EPA's Office of Inspector General has
the power to review and audit thisg documentation, it is not
normally part of the EPA's cost package or cost review. (See
id.) The docunmentation provided by the EPA in support of 1lts
costs ig substantial. To raquire the EPA to provide
documentation it normally does not require for itself, and which

i3
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is normally kept in the possesaian of its contractor, EB&E, 1s
overly burdensome, and not required by the Consent Decree. At
the time the Court issued the January 12, 2000 Order, it was not
aware é.hat normally the EPA does not recelve specific cost
documentation for the work performed by the subocntractors its
contractors employ. A review of the ample documentation provided
by the EPA shows the subcontractors'! costs at the AMAOU are not
substantial. Furthermore, E&E certified the costs contained :n
thair bill (including those of the subcontractors) were accurate
and were incurred in connection with the AMAOU. TRW iz not
required to any more under the Consent Decree and CERCLA. The
United States haa met its burden of adequate documentation, and
Defendants, within tweaty (20) days following service of this
order, SHALL PAY, o;;: RELEASE FROM ESCROW, (whichever is
appropriate) the disputed $66,908.72 (plus accrued interest) to
the United States, as the prevailing party, in the manner -
described in § XIX.A of the Congant Decree. Defandants may
beccme liadble :or'atipulated penalties, as provided in the
Consent Decree § XXI.J, if payment is not made within the
specified time peariod.

C. NMOTION FOR CLARIFICATION
The United States addresses two issues in itp regquest for

sClarification of the Record®: (1) the court’'s analysis of
United States v. Chromalloy American Corporation; and (2) whether
responBe costs can ever be inconsistent with the NCP. The United
States says it is "pot sesaking a new 'huri.ng or any relief fram
the Court's ruling” of January 12, 2000, only that the ®"recoxd

14
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should be clarified” ag set forth in its "Clarification.®

Given that the United States specifically states it is ®*not
seeking a new hearing or any relief from the Court's zuling,” it
is Aifficult to know how to proéeed.. The closest recognized
motion to what the United States seeks is a motion for
reconsideration pursuant to Fed. R, Civ. P. 60(b). Hcwever that
motion is typically made *[o]n motion and upon suach terms as are
Just,®* for the purposes of “relieviing]l a party oxr a party's
legal representative from a final judgment, ordezr, or
proceeding.® The United States seeks no such relietf.
Nevertheless, in an abundance of caution, the court will treat
this as a motion for reconsideration and datermine whethex
reconsideration is appropriate.

The prerequisites for reconsideration are:

l) mistake, inadvertence, surprise, or excusable
neglect:

(2) newiy discovered evidence which by due 4diligence
could not have been diacovered in time to move for a new
trial under Rule 59 (b);

(3) fraud (whether heratofore denominated intrinsic or
extringic), miprepresentation, or other misconduct of an
adverse party;

' (4) the judgment is vold;

{5) the judgment hapy bean mBatisfied, relsased, or
dipcharged, or a prior Judgment upon whiah it is based has
been reversed or othexrwise vacated, or it is no longer
sgquitable that the judgment should have prospective
application; oxr

(6) any othéx reason justifying relief f£rom the
operation of the judgment.

Fed, R, Civ. P, 60(b). ¥None of these grounds is alleged or
apparent from the United BStates' motion. 7The United Btates’
“Clarification® motion appears, in fact, to bs an attempt to add

15
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argunents to the record that were not pravicusly raised in their

moving papers. ©®A motion for reconsideration ias not a wehicla to

reargue a :not:l.gn or to present evidence which should have been
raised before.® Bermingham v. Sony Corp. of America, 820 F.
8upp. 834, 856 (D.X.J. 1992), aff’d, 37 ¥F.34 1485 (3rd Cir.
1954). Even assuming the United States' ®Clarification® is mnant
as a motion to reconsider, a dubiocus assumptican given that the
United sStates seeks no relief from the Court's January 12, 2000
Order (see Clar. at 8), the United States provides no basis or
argument for reconsideratlon. Reconsidération, to the axtent it
is requested, is DENIED.

D. OTION TO RCE JANUARY 12 000 ORDE
1. of Dimsputed Copts Resolved anua
12, 2000 Ordex

The United States argues that TRW has not complied with the
January 12, 2000 Orxrder as to the iésues regolved therein, and
requests the Court issue an order requiring TRW to pay sums
awarded the United States under the January 12, 2000 order, and
to pay stipulated penalties set forth in the Consent Daecree.
Aécording to the United Btates, TRW has not paid it the
$587,249.43 which the Court reguired it to pay pursuant to the
Consent Decree and the January 12, 2000 Order. TRW's only
defenses are (1) *all disputed sums bave been timely deposited in
an interest bearing escrow account pending resolution of this
dispute® (Mem. of Pts. & Auth. in Opp. to United Btates' Mot. for
an Order to Enforce Jan. 12, 2000 Oxrder ("Opp. Enf.") at 1l); (2)
"the Court's January 2000 Ozrdexr is Dot yet f£imal®" as the Court

16
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requested further supplemental briefing and the-issues raised by
the supplemental briefing have not been addréssed {mce Opp. Enf.
at 2.); and (3) the Consent Decree's stipulated penalties smection
does not "apply to the pending digpute concerning claimed
oversight costs® (see Opp. BEnf. at 3).

TRW's chief argument is that the entire dispute bas not been
resolved, so 1t 1s mot yet required to pay the United States tor
those portions of the dispute over which the United States han
prevailed. The Consent Decree's Reimbursement section states:

Xf the United Btates grovails in the dispute, within twenty

(20) days of the resolution of the dispute, the Dafendants

shall direct the escrow holder to remit the escrowed monies

(with accrued interest) to the United States, in the manner

described in paragraph A, of this Bection, sbove. If the

Defendants proevail econcerning any aspect of the contested

costs, the Defendants shall direct the escrow holder to

remit pa t for that portion of the costs (plus assocciated
mterest; for which they did not prevaill to the United

States in the manner deacribed in paragraph A, of this

Section, above, and Defendants sball be disbursed the

balance of the ascrow account.

(Consent Decree § XIX.B at 40.) This section contemplates only
two situations: (1) the Unlted States prevails on all aspects of
the dispute, or (2) theinefendants prevail on some or all aspects
of the dispute. Here, the United States prevaliled on some
aspects of the dispute, but not all, Neither party hac (at that
time) prevailed on two aspects of the dispute: (1) the
signifiéance of the DTSC Settlement with TRW and (2) the
sufficiency of R&E'm cost documentation, both addressed above.
The question is, what are Defendants reguired to do in such a
situation?

In terms of the actual amounts involved in the dispute, TRW

is correct. The raeimburgement language suggests Defendants are

17
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not reguired by the Consent Decree to remit payment of the
‘disputed costs until the dispute as a whole is resolved. TRW'S
failure to pay the United Btates those costs on which the United
States prevailed in the January 12, 2000 Ordex, is not itgelf a
violation of the Consent Decree. )

This memorandum opinion resolves the two remaining
outstanding isgsues in the current cost recovery dispute betwean
the parties. According to the COhsent Decree § XIX.B,
Defendants, within twenty (20) days following service of this
order, SHALL PAY or RELEASE FROM BSCROW, (whichever is
appropriate) the amount of §587,249.43 (with accrued interest) to
the United States, as the prevailing party, in the manner
described in § XIX.A of the Consent Decree. Defendants may
become liable for stipulated penalties, am provided in the
Consent Decree § XXI.J, if payment is not made within that

specified time period.

2. @Stipulated Penalties
As to stipulated Penalties, the United States argues the

Consent Decree provides daily penalties for wviolation of the

I Consent Dearee, as follows:
Pariod of Nonacmplianace Penalty Per Viclation Per Day
1st through 7th calendar day $1,000 %
8th through 14th calendar day #3,750 ‘
15th calendar day and beyond $6,250

(See Enf. at 4; Consent Decxee § XXI.B.) %The United Btates
informed TRW in writing that the stipulated penalties are due the
United States as a prevalling party under the Junuary 12, 2000
Order. (See Enf. at 4.)

isB
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‘The United States ﬁths two gets of stipulated penalties:
(1) stipulated penaities for the time, prior to the June 26, 1988
Order, during which TRW failed to place digputed funds intc
escrow, as regquired by the Congsent Decrse (sce Rnf. at 5;
Consents Decree § XIX.B at 39-40); and (2) stipulated penalties
the United States asserts it is entitled to as a prevalling party
in this dispute, based on the January 12, 2000 Oxrder (see Enf. at
7-12). ap to the latter panalties, the United States waives any
penaltiaes socrued prior to January 11, 2000, and peeks penalties
£rom January 11, 2000, the date the Court's order wae signed.’

As to the failure to put funds in escrow, the United States
assaxts the stipulated penalties began to accrue on March 19,
1998, the day when the United States unembiguously notified
Defendants that they had not camplied with the Counsent Decree.
The total penalty amount owed is $233,250. (See Enf. at 5.} The
United States argues the June 26, 1598 Oxdex establlshes
Defendants violated the Congent Decree by failing to put the
disputed costs into escrow at the same time they filed their
cbjections to those costs, as required by the Consent Decree §
XIX.B. (See June 26, 1998 Order at 10-1l.) The United States
requestaed §233,250 in stipulated penalties in its briafs
frecoding tﬁe June 26, 2000 Order, but the Order deferred ®[tlhe
request for penalties . . . pending resolution of the payment
digpute.® (See June 26, 2000 Orxrder (Doc. 27) at 21.)

The United States argues the January 12, 2000 oxder

Srhe United States liwts the date of thae Court's January

2000 Order as Januvary 11, 2000. The order was signed om that
date, but was not filed until January 12, 2000.

19
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establishes it 'prev-ailod. ®*in whola or in part," (see Consent
Decree B XXI.I.2 at 46), so it is entitled to penalties which
began accruing on May 13, 1998, when “the defendant was
undaniably put on notice that the United States maintained that
the payment provisions of the Consent Decree had been violated
and that such wviclation triggered the stipulated penalty .
provisions of the Consent Desree.® (See Enf. at 10.) Howsever
the United States says it will voluntarlly reduce the penalty to
8406,250, which is the amount of penalties which have acarued
fram January 11, 2000, the day the January 12, 2000 Order was
signed, until March 31, 2000, (See id.)

TRW denies .the COnsént Decree regquireg it to pay any
stipulated penalties. (See Bof. Opp. at 1.) As to the escrow
issue penalties, TRW states the parties "sought the Court's
intervention in a dispute between the parties regarding EPA's
ebligation, pursuant to the Consent Decree, to provide supporting
documentation for its Aungust 1994 and December 19297 Requests for
Payment." (See id.) The June 1998 Order regquired defendants to
depogit into esarow by June 25, 1998 the disputecd funds requested
by the EPA's Decamber 1997 Request for payment. Defendants argue
they "complied f£ully with the June 1998 Order and deposited the
digputed sums, plug intaerest, by the reguired date,® soc they owe
no penalties. (See .id.)

TR¥'s arguments regarding the escrow penalties are
meritless. The June 26, 1998 Oxrdexr resolved in the United
States' favor that TRW was required to place disputed funds into
ascrow at the same time it notified the EPA of its objectioms to
the EPA's aosts. (See June 26, 1598 Order at 10-11; Consent

20
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Decree § XIX.B at 39-40.) 1Its failure to do so constituted a
violation of the Comsent Decree. FSection XXI.I gtates:

[plenalties shall continue to acorue . . . during any

dispute resolution period, but need not be paid until . . .

2. [4i]1£f the dAispute is appealed to this Court and the United

States prevails in whole or in part, Defendants shall pay

all asccrued penalties owed to EFA within 60 days of receipt

of the Court’s decision or order [unless that Order is

appealed] .

(Consent Decree § XXI.I(l) & (2) at 45-46.) The provision is
clear and unamblgucus. TRW's compliance after the June 26, 1958
Order does not excuse TRW's noncompliance prior to that time.
TRW assumed the risk when it refused to place disputed funds into
epcrow at the time of its objection to the EPA's demand. It
gambled that it would win that disputed issue, i.e. wonld be
found in compliance with the Consent Decree despite its failure
to place disputed funds into an escrow account pursuant to §
XIX.B. After the June 26, 1958 Order found Defendants violated
the Congent Decree by falling place disputed funds into escrow,
payment was due within sixty days following Defendants' receipt
of the June 26, 1998 Order. (See Consent Decree § XXI.X &
IXI.I.2. Although the June 26, 1998 Order defexrred decidlng the
stipulated penalty issue,; 1t clearly held the United States was
the prevalling party on the escrow lssue.

The United States' motion for recovery of the sgtipulated
penalties that accrued while TRW failled io deposit disputed funds
into escrow as required by the Consent Decree § XIX.B is GRANTED.
Defendants SHALL PAY, or RELEASE PFROM ESCROW, (whichever is
appropriate) to the United States, the stipulated penaltiles
pursuant to the Consent Decree to the United States, WITHIN

TWENTY (20) DAYS following the date of service of this memorandum
21
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cpinion, in the amount of $233,250. Defendants will be liable
for further penalties, as provided in the Consent Decree § XXI.J,
if payment is not made within the specified time period.

A3 to collection of penaltiea based on the United States!
status as a prevailing party in the dispute, TRW's irgunents aleo
fail. TRW argues gensrally that *[njothing in Bection XIX . . .
or Bection XXIII . . . smntitles plaintiff to stipulated penalties
in connection with a dispute regarding future response costs,
such as this one.®” (Bof, Opp. at 5.) The Consent Descree allows
stipulated penalties to accrue during a2 dispute resclution period
(See Consent Decree § XIX.I (specifically contemplating the
eccrual of stipulated pemalties during *"any dispute resolution
pericd.®) TRW's invocation of the dispute resolution progess does
not abate the imposition of stipulated penalties, nor does it
stop their acarual. It merely delays, and posgibly eliminateas,
their payment: if TRW had prevailled after the dispute resolution
process, it would not be li.ible for any stipulated pemalties for
its failure to reimburse the contested costs, because its fallure
to reimbursge would not have been intexpreted as a violation of
the Consent Decree. (See Consent Deczree § XXI.A (providing
stipulated penalties can be excused by dispute resolution).)

The only other issue :I_.§ whether penalties can accrue during
a dispute involving cests. TRW denies disputes over future
response costs or ovsrsight costs constitute "noncompliance,™ a
prerequisite for stipulated penalties under & XXI: ®[U]lnder the
Consent Decree, ‘noncompliance’ such as would expose defendants
to a yvisk of stipulated penalties involves the failure to
complete the required remsdiation work. It does pot include the
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payment of disputed oversight costs.* (Bnf. Opp. at 6 (emphaais
in origimnal).)

The Stipulated Penalty mection is not so narrow. It sgtates:

A. Defendants shall be liable to the United States for

stipulated penalties . . . for failure to comply with the

requirements of this Consent Decree as spealfied below,
unless excused under Section XIXII (Force Majeure) ox EBsotion

XIXII (Dispute Regolution). *Compliance' by Defendants shall

include completicn of the activities under this Consent

Decree, 1n accordance with the reguirements of and time

schedules established by this Consent Decree, the SOW and

any plans or other documsnts approved by the EPA under thig

Censent Dearee. :

(Consent Decree § XXI.A (emphasis added).) In other words, the
Defandants become liable for stipulated penalties when they fail
to comply with the Consant Decree, and "compliance* 13 defined as
“"cempletion of the activities under this Consent Deares, in
accordance with the requirements c¢f . . . this Consen: Decree . .
. ." (Consent Decree § XXI.A.) As the January 12, 2000 Order
states, the Consent Decree unambiguouasly rsgquires Defendants to
reimburse all costs, including oversight costs. ({See Januaxy 12,
2000 Order at 12; Consent Decrees §§ IV.L, XIX.A). Reimbursement
is an "activity" required by the Consent Decree. (See Congent
Decree § XIX (Relmbursement of Future Response and Oversight
Costs).) Pallure to perform one of the Conpent Decree's
Pactivities," i.e. reimbursement, constitutes noncompliance, and
renders Defendants liable for stipulated penalties.

TRW next argues the United Btates did not provide the
requigite notice under the Stipulated Pemalties provision. The
Consent Decree provides ip relevant part:

B. Except as stated otherwise in Paragraph F below, all

penalties shall begin to accrue on the day after the
carplete performance is due or the day a violation ogcurs,
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and shall continue to agcrue through the final day of the
correction of the noncompliance or completion of the

activity. . . .
P. F:{low!.ng EPA's detexrmination that Defendants have
failed to comply with a irement of thip Congent Decree,

EPFA may give Defandants written notification of the same and
desaribe the noncompliance. EPA may algo send the
Defendants a written demand for payment of the penalties as
provided berein. For untimely, as opposed to inadegquate,
submittals oxr performance, penalties shall accrue as
provided in the preceding Paragraph regardless of whethes
EPA has notified the Defendants of a violations [sic]. Vor
inadequate, as opposed to untimely, performance of the
requirements of this Consent Decree, EPA shall provide to
Defendants, as soon as possible, oral notification that
Defendants’ submittal or performance is inadequate, with
written confirmation within seven (7) days that Defendanis'
Submittal or performance is inadegquate. If EPA so notified
Defendants in writing within seven (7) days . . . penalties
shall accrue cammsancing with Defendants' violation, as
daseribed above. In the event that EPA falls to so notify
Defendants in writing within seven (7) days . . . stipulated
penalties shall not accrue until Defendants xeceive written
notice £rom BPA. . . .

(Consent Decree £ XXI.E & XXI.F)

The United States provided sufficlent notice that TRW's
Zalilure to reimburse would xesult in the impogition of stipulated
penalties. TRW believed it was not obligated to reimburse
certaln costs and invoked the Dispute Resolutlon procedures in §
XXIITI. The United States asserts it notiflied TRW on May 11, 1598
that it considered TRW's fallure to rd.:gburse the United States a
fallure to perform under the Consent Decree's terms, and that
such conduct could render it liable for stipulated penalties.®
This notice appears sufficient, and was well within any time

SéThe Court takes judicial notice of an April 6, 1998 letter
£rom the EPA to counsel for TRN, wherein the EPA states, "As
stated in the EPA's letter to you dated March 19, 1888, it is
EPA's further position that Atlas and Vinnell are subject to
stipulated penalties for failure to comply with the terms of the
Consant Decres effective March 20, 1998.* (See Exh. A to
Declaration of Xaren Frasler-Xolligs in Support of Motion to
Enforce Consent Decree (Doc. 20), flled May 29, 1998.
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limits required by the Conaent-becrée. This is especially true
congidering the United States is only seaking penalties accruaed
between Januvary ll, 2000 and Maxrch 31, 2000. TEW recaived
adequate notice that gtipulated penalties would be sought.

TRW argues it has ianvoked the dispute resclution prosedures
"with respect to plaintiffig request for ganctions,® and the
United Statas' motion on these penalties is premature. (Jee Bnf.
Opp. at 9-10.) TRW argues a lettexr the United States sent on
March 22, 2000 (complaining of TRW's noncompliance with the
Junuary 12, 2000 Order) °*represents tha start of the dispute
resolution process, not the last shot fired before the plaintif:
runs off to Court.” (Enf. Opp. at 9.} TRW states 1t has
*cbjected to plaintiff's request for sanctions within the
fourtean day period specifiled in the Consent Decree's digpute
resolution process, ¥ citing an April 5, 2000 letter from TRW's
counsel to counsel for the United States. (See Eff. Opp. at 9-
10; BExh. A to Frasier-Kolligs Decl. (Apr. 4, 200 1ltxr.)}). TRW
argues "plaintiff is obligated to participate in informal dispute
resolution™ before pursuing "formal diépute resolution
prodedures,” i.e. before seeking court enforcement.

TRW 18 correct that it may invoke the dispute resolution
procedures to challenge penalties, and that the Consent Decreae's
dispute resoclution process regquires informal dispute resolution
prior to *formal dispute resolution,® il.e. court actlcn {see
Consent Decree § XXIII.A & XXIII.B). However, the Consent Decree
linmits the types of challenges Defendants may make to stipulated
penalties. Defendants may only challenge: (1) whether "a |
violation 6! this Decree has occurred” to trigger psnalties and
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(2) *"the duration of the alleged violation." (Consent Decraee §
XXI.H.) 7That the Consent Decree was vioclated was decided by the
January 12, 2000 Order and this memorandum opinion: Dafendants
viclated the Congent Decree when they failed to reimburse the
United Btates for digputed costs which the Consent Decree
cbligates them to reimburse. TRW does not challenge the duration
of the penalties, the second pezmissible basis for challenge.
Bacause TRW does not challenge the penalties on either of the two
pemissible grounds, TEW's attempt to invoke the digpute
resolution with respect to these penalties cannot succeed.

The United States' motion for stipulated penalties in the
amount of $406,250 is GRANTED. Defendants SHALL PAY, or RELEASE
FROM BESCROW, (whichever is appropriate) stipulated penalties
puzrsuant to the Consent Decree to the United States, WITEIN
TWENTY (20) DAYS following the date of service of this memorandum
opinion, :l.n. the amount of $406,250. Defendants may become llable
for fuxrther penalties as provided in the Coneent Decre‘é § XX1.J,
if payment is not made within the specified time period.

- XIV. CONCLUSION
¥For the foraegoing reasons:
1. With .respect to Defendants® Supplemental Briefing on
Effect of the State of California's Release of Claims
Against Defandant (Doc. 56) and United States' Submittal
Pursuant to the Court’s January 12, 2000 Memocrandum Opinion
(Doc. 58), Defendants SHALL PAY or RELEASE FROM EESCROW,
(whichevar is appropriate) to the United States WITHIN
TWENTY (20) DAYS following the date of service of this
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memorandum opinion the following amocuntg, pursvant the -

Consent Decres: $12,053.68 and $66,908.72.

2. As to the United States' *Clarification of the Record”

(Doc. 37) . (reconsideration) is DENIED.

3. The United States' Motiocn to Enforce (Doc. 72) the

January 12, 2000 Memorandum Opinicn and Orxder is GRANTED, as

follows:
a. The United States' argument that Deferndants
violated the Congent Decrece by falling to immediately
transmit payment of the costs awarded the United States
in the January 12, 2000 Order ($587,249%.43), is
incorrect. This memorandum opinion resoclves all
outstanding issues in this dispute, hence Defendants
SHALL PAY tc the United Btates WITHIN TWENTY (20) DAYS
following the date of service of this memorandum
opinion all amounts awarded the United 8tates in the
January 12, 2000 Memorandum Opinion and Oider, to wit:
£587,349.43.
b. Dafendants SEALL PAY, or RELEASE FROM ESCROW,
(whichever is appropriate) stipulated penalties
pursuant to the Consent Decree to the United States,
WITEIN TWENTY (20) DAYS following the date of service
of this memorandum opinion, in the amount of $639,500
(8406,250 f£or Defendants' fallure to re:l.mburs_e the
United States and $233,250 for Defendants' failure to
place funds into escrow). Defendants may become liable
for further penalties as provided in the Coansent Decree
g XXI.J3, if payment is not made within the specified

27




09/14/00 THU 13:32 FAX 202 514 2583 ENRD . W) 629

time period.
SO ORDERED.

DATED: September _é_. 2000 %W

Oliver W.
UNITED STATES DIS’I‘RI JUDGE
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